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Income Tax Ordinance (XXXI OF 1979) 

Sections: 34, 35, 36, 37, 38, 62, 80C, 143B, Third Schedule, 59, 69A, 63, 65 

 

ORDER 

These appeals by a public limited company arise out of order of CIT (A), Zone - III, Lahore dated 

10-12-2002:- 

 

2. It is appellant’s contention that the first appellate authority has illegally rejected appellant 

company’s claim with regard to brought forward depreciation pertaining to assessment years 1991-

92 to 1993-94. 

 

3. The facts in this case are that the assessee company has been assessed u/s 62 for assessment 

years 1991-92 to 1993-94 and u/s 80-C (presumptive regime) for 1994-95. Thereafter, assessments 

have again been framed u/s 62. According to the AR, the company’s depreciation claim for 1991-

92 to 1993-94 was required to be carried forward as it could not be adjusted against income in 

these years. However, the department is of the view that as assessment for 1994-95 has been 

framed u/s 80-C, it represents final discharge of all liabilities till 1994-95 and hence the 

depreciation claim pertaining to 1991-92 1993-94 could not be carried forward to 1995-96 and 

beyond. The AR argues that the departmental contention is wholly misconceived and against 

express statutory stipulation. It is emphasized that the law does not impose any embargo on carry 

forward of depreciation claim/ losses notwithstanding an assessment made u/s 80-C in an 

intervening period - in this case assessment year 1994-95. The AR has specifically drawn our 

attention to case law cited as ITR-1962-46-707 in which it has been held that unabsorbed 

depreciation claim can be carried forwarded “add - infinitum”. Separate case law reported as 

(1995) 71 Tax 221 (Trib) has also been cited by the AR in support of his contention regarding 

carry forward of loss/unadjusted depreciation. 

 



4. The DR opposes the AR’s contention and argues that as assessment for 1994-95 has been framed 

u/s 80-C, all prior claims with regard to unabsorbed depreciation are deemed to have been finally 

settled/discharged that year. 

 

5. We have heard both sides and have examined the available record and have also perused the 

case law cited before us. After due consideration of all pertinent aspects, we are of the considered 

view that the department is misconceived in its view regarding alleged final adjustment of 

assessee’s depreciation claim for 1991-92 to 1993-94 in the assessment year 1994-95 in which 

year assessment has been framed u/s 80-C following filing of statement u/s 143-B by the assessee 

company. Finalization of assessment u/s 80-C does not ‘extinguish’ assessee’s claim of unadjusted 

depreciation pertaining to 1991-92 to 1993-94. The statute does not impose any estopple in this 

regard. Sections 34 to 38 of the repealed Income Tax Ordinance, 1979, are very clear in this context 

and do provide for carry forward of unabsorbed depreciation. The ‘condition precedent’ for ‘set 

off’ however, is that the brough forward losses be first determined through an order made under 

sections 59, 69A, 62, 63 or 65. In the case of the present assessee, it is not denied by Revenue that 

assessments for 1991-92 to 1993-94 have made u/s 62. The CIT(A) has however observed in his 

appellate order that necessary evidence regarding assssee’s depreciation claim was not available 

on the assessment record. It is not clear to us as to what the CIT(A) exactly means by this. He has 

not denied that assessments for 1991-92 to 1993-94 have been finalized u/s 62. It that be correct 

then this being the case of a public limited company, it is not conceivable that the depreciation 

claim put forward by the assessee would not have been looked into at the time of assessment. In 

any case, if there be a deficiency in this regard, the same can be remedied if the department is at 

fault, since depreciation allowance is a statutory allowance and cannot be denied to the assessee 

so long as it is consistent with statutory stipulation. It is the substantive as well as a vested right of 

the assesse and it cannot be refused on flimsy technicalities. So far as assessment year 1994-95 is 

concern, the provisions of section 80-C apply to whatever transactions take place within the time 

frame relevant to assessment year 1994-95. These provisions have no applicability to prior 

transactions. Assessee’s depreciation claim arising in 1991-92 to 1993-94 cannot be deemed to 

have been settled/finally discharged in assessment year 1994-95. There is no change in the 

constitution of the assessee company in the assessment year 1995-96 onwards vis-a-vis 1991-92 

to 1993-94. 

 

6. Under the given facts and circumstances therefore, we hold that depreciation claim pertaining 

to assessment years 1991-92 to1993-94 is eligible to be carried forward to 1995-96 and onwards 

till such time as it is finally adjusted. The order of the CIT(A) is hereby vacated and the assessing 

officer is directed to properly quantify the amount of depreciation involved in the assessment years 

1991-92 to 1993-94, keeping in mind the observations recorded Supra and to make adjustment 

thereof in accordance with law in the assessment year 1995-96 onwards. 

 

SD/- 

KHAWAJA FAROOQ SAEED 
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MUHAMMAD MUNIR QURESHI 

ACCOUNTANT MEMBER 
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