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ORDER 

Through these titled appeals this Full Bench proposes to dispose of an issue that culminated during 

the hearing of the regular appeals before a Division Bench at Islamabad. The issue under discussion 

was as to whether a particular amount of investment presumably chargeable as deemed income 

gives way to the department to initiate separate proceedings when the assesse had another source 

of income covered under presumptive tax regime and had filed statement under section 143B. 

Practically, the assessee before the court had conceded that wherever the assessee have another 

source of income which is not covered by presumptive tax regime, the department can initiate 

proceedings for normal tax assessment. The issue in his opinion that required consideration and 

dilation in fact was that as per facts and circumstances of the case under which provision of the 

Income Tax Ordinance the proceedings could be initiated under section 56 or 65. The Double 

Bench thought that issue is of immense importance, hence the learned Chairman constituted this 

Full Bench. 

 

2. The facts of the case relevant of the issue are as follows:- 

 

(a) The assessee company is engaged in the business of construction contracts. There being no 

other regular source of income, a statement under section 143B is filed from year to year, including 

for the assessment years under question i.e. 1996-97 and 1997-98. 

 

(b) For the assessment year 1996-97, the then assessing officer (Inspecting Additional 

Commissioner of Income Tax Companies Range V. Islamabad) framed assessment under section 

59A/80C of the erstwhile Income Tax Ordinance, 1979 through Order dated 25 February, 1997. 

 



(c) For the assessment year 1997-98 ‘nil’ demand was created by the then assessing officer (DCIT, 

Companies Circle-14, Islamabad) through his Assessment Order framed on 12 November 1997 

under section 59A/80C of the Ordinance. 

 

(d) During August 2001, the DCIT issued notice under section 56 of the Ordinance on the basis of 

information that the company had not disclosed in its balance sheet as on 30 June, 1996 & 30 June, 

1997 its full value of assets. The DCIT stated for the assessment year 1996-97, assets (vehicles) 

were under declared by Rs.104,528,004 and for the assessment year 1997-98, the amount of under 

declaration of assets (vehicles) was taken at 3,800,000. Assessment were accordingly finalized on 

18 October, 2001 by treating the above amount of income as concealed income under section 

13(1)(d) read with section 30(2)(e) of the repealed Ordinance. 

 

(e) It was claimed that the impugned vehicles in fact did not belong to the assessee (Techno). These 

were imported during the same year by the company’s joint venture partner (M/s Willbros Middle 

East Inc.) for use at pipelines project to be jointly undertaken by Techno & Willbros. Most of the 

vehicles were imported without payment of duties & taxes at import stage under the applicable 

Customs General Orders relating to import for use in a contract and re-export. 

 

(f) The DCIT based his decision of investment in vehicles made by Techno on application 

submitted for CVT exemption and subsequent requests filed for registration with the Excise & 

Taxation authorities. 

 

3. On the basis of above facts the learned AR opened arguments by concentrating on the language 

of Section 65 vis-a-vis Section 59A. He said that in this case the notice was issued u/s 56 on 3-8-

2001 for the assessment year 1996-97 for filing proper return of total income. The issuance of 

notice was challenged on the ground that assessee had filed statement under section 143B by 

referring to various case law asserting that assessment under section 59A stood finalized in respect 

of total of this assessee. In reply whereof the department claimed that in this case income from a 

source has not been charged to tax on which provision of Section 30(2)(c) of the repealed Income 

Tax Ordinance, 1979 was applicable. Reliance with that regard was placed on the judgments 

reported as follows:- 2000 PTD (Trib.) 2913, 1998 PTD 121 and (1997) 75 Tax 223. 

 

4. Learned A.R. therefore, repeated that in this assessee’s case the statement filed under section 

143B having been accepted under section 59A had attained the status of an assessment of his total 

income and it was only the provision of Section 65(1)(c) which was applicable. The provision he 

remarked in an-equivocal and clear terms hold that in this case an assessment stood finalized and 

can only be reopened under section 65. He said that he need not go into various interpretations 

with regard to fiscal laws. However, the Golden principal of interpretation of all statutes is to 

remain within the language of law. Referring section 56, he said that the same speaks of income 

year which is always one and is applicable only for the immediate preceding year for which the 

assessee had not declared his income from various source while this assessee has filed statement 

in lieu of return. Referring I.T.A. No. 1440/KB of 2002 dated 23-10-2003 which judgment has 

been referred by the assessing officer against him, he remarked that the same is distinguishable. 



He referred Para-6 of the judgment and argued that in this case the assessee had no other source of 

income than the one covered under section 143-B. There was therefore, no question of either 

issuance of a notice under section 56 or under section 65. Further since in the aforementioned 

judgment, reliance has been placed to another judgment of the ITAT reported as (2002), PTD 228. 

He repeated that there is no similarity in the facts of two cases. However, he did not mention any 

para of the judgment so as to support his assertion that the case is distinguishable. Narrating history 

of Section 65, he said that section 80C was introduced by Finance Act, 1991, however, section 

65(1)(c) was inserted through Finance Act, 1992. Subsequently the same was explained through 

clarificatory Circular No. 14 of 1992 dated 1-7-1992. He remarked that Para-15 of the said circular 

is referable for the purpose. The same speaks as follows;- 

 

(15) Additional assessment - removal of ambiguity in section 65:- 

 

“Through a retrospective amendment in section 65 of the Ordinance, the Income-tax Officer has 

been empowered to re-assess the income assessed earlier under the self-assessment scheme or 

simplified procedure of assessment or deemed to have been so assessed under sub-section (1) of 

Section 59 or 59A read with sections 80B, 80C and 80CC. This provision aims at providing a 

remedy against the possible loss of revenue on account of acceptance of declared incomes without 

scrutiny and verification.” The A.R. commented that the CBR has rightly explained the 

amendment and the same shows true intention of the legislation of the said provision. He says that 

Central Board of Revenue in un-equivocal terms have held that provision besides being 

retrospective has also empowered reopening of the assessment even if it is a deemed order under 

section 59A read with section 80B, 80C & 80CC. He added that the remarks of the Central Board 

of Revenue further support his contention that provision has provided remedy against possible loss 

of the Revenue on accepted of acceptance of declared income without scrutiny and verification. 

Referring the famous judgment of the Supreme Court of Pakistan in the case of M/s Ellahi Cotton 

Mill he said that para-55 further supported his contention. In the said reported judgment i.e. 1997 

PTD 1555, he remarked the situation is further explained in said para. 55 that speaks as follows:- 

 

“(55) We may now take up the last point which has not been dilated upon namely, whether there 

is any conflict between subsection (4) and subsection (5) of section 80C, if yes, how it is to be 

reconciled. The thrust of the arguments of Mr. Iqbal Nasim Pasha in this regard was that subsection 

(4) of section 80C envisages that where an assessee has no income other than the income referred 

to in subsection (1) thereof, in respect of which tax has been deducted or collected the tax deducted 

or collected under Section 50 shall be deemed to be final discharge of his tax liability under the 

Ordinance and shall not be required to file the return of total income under Section 55. Whereas 

subsection (5) empowers the assessing authority to re-open the question of finality where an 

assessee while explaining the nature and source of any sum investment, money, valuable articles, 

excess amount or expenditure exceed the income which is subject to tax under subsection (1) of 

Section 80C. We may observe that the object of Section 80C seems to be to eliminate the hassle 

of filing of returns by an assessee and going through the normal procedure culminating in framing 

of an assessment order and to eliminate the involvement to the minimum extent of the Income Tax 

Department. To achieve the above object above sub-section (4) was enacted. In view subsection 



(5) of Section 80C cannot be used by the Income Tax Department for defeating the above objective 

of the legislation and therefore resord cannot be made to subsection (5) of the above Section as a 

matter of course. It is to be invoked sparingly in exceptional circumstances. If an assessee makes 

profit than what is subject to tax under subsection (1) of section 80C, the Revenue has no power 

to charge tax on the additional income so long as the above additional income is earned by him on 

account of the transactions, which have been subject to tax under sub-section (1) of section 80C. 

However if the assessee claims that has made unusual profit, for example, has earned Rs.100,000/- 

instead of Rs.5,000, which would have been the normal profit the protection of above subsection 

(4) of section 80-C will still be available to him if he can the basis of reliable evidence power the 

above fact to the satisfaction of the forums provided under the Ordinance. But if he fails to 

discharge above burden of proof, in that event subsection (5) can be invoked. The assessee in 

disguise of total discharge of his liability under subsection (4) of section 80C cannot convert black 

money into while money by showing the black money as a profit earned, though factually it is not 

so. With the above clarification, the above submission is answered. Referring above para the A.R. 

remarked that it is very obvious that section 56 is for those persons, who have not filed any 

statement of income or return while Section 65 is for filers. He added wherever Section 80C(4) 

becomes applicable, the order passed therein becomes a deemed order under section 59A. He 

repeated that this order under section 80C(7) is an order in respect of total sources of the assessee 

and Section 65(1)(c) is applicable on the facts and circumstances of this case. He reiterated that 

assessee does not have any source of income and the investment he has made cannot therefore be 

brought into the definition of a regular source. Commenting upon applicability of section 56, AR 

said the action under section 56 is based on opinion of DCIT. This has got a wider scope and does 

not impose any restriction on his opinion. It is correct that law does not support the opinion based 

upon general surmises without any proof however, unlike section 65/section 56 has a wider scope. 

In his opinion the case having attained the status of an assessment by virtue of deemed order under 

section 65A. Section 65 is the only provision which could be invoked. The jurisdiction of the DCIT 

under section 65 is subject to fulfillment of some basic requirements. One of which is availability 

of some definite information and the other is approval of the IAC for reopening the assessment. 

Availability of definite information, therefore being a pre-condition is a check on excessive use of 

discretion. Since the purpose of introducing presumptive tax regime is less involvement of the 

assessing officer it is only Section 65 which helps in achieving this goal. If section 56 is allowed 

to be applied it would defeat the very purpose of introduction of this legislation. Referring the 

famous judgment of the Supreme Court of Pakistan, Ellahi Cotton Mills and others vs. Federation 

of Pakistan once again he reiterated that para. 55 fully support his contention. An order passed 

under section 59A in the case an assessee who has filed return under section 55 is undoubted an 

assessment order and whether it can be reopened under section 56 or not needs no comment. He 

remarked that the most tax burden in these days is shared by the tax payers who are covered under 

presumptive tax regime. If they are not given due regard this will be quite unfair. Section 56 he 

finally remarked is for non-filers while section 65 applies on filers. He however, did not explain 

as to what is the meaning of the term ‘filer’. Whether a person who does not file return under 

section 55 is also covered in this term or it only includes filer of a statement under section 143(b). 

In the present case the situation in his opinion was more obvious for the reason that the assessing 

officer has formally issued them on IT-30 and demand notice duly signed and registered. Referring 



famous principal that where two constructions are possible the one favorable to the assessee should 

be adopted, he cited the judgment reported as 1961 PTD 771 = 43 TAX 96 (SC). The rule in the 

opinion of the AR support his contention that where a controversy regarding application of either 

section 65 or 56 exists, the second option should be used to favour the assessee. Commenting upon 

the case relied by the DCIT he said that 1997 PTD 1143 was a case of commercial importer. The 

assessee claimed tax paid by him as full and final settlement of account. Tax was levied by DCIT 

on sale of the same imports. The facts of the case, therefore, are different. The other judgment 

which is 1998 PTD 121, is being misquoted as no such judgment exists on the said citation in the 

PTD. He remakred that the judgment referred as (1996) 73 TAX 5 (SC) stands discussed in the 

earlier part of the documents and in fact it supports his case. Further commenting upon the para 

referred from the said judgment of the Supreme Court, he said that his is again a mis-quoting and 

the para does not belong to the referred judgments. Another judgment quoted by the department is 

reported as 82 TAX 1 (Trib) AR says that the assessee in the said judgment had not offered a part 

of his receipts as no tax was deducted there from. The department issued notice under section 65 

to recover the amount of tax chargeable under presumptive tax regime. It was held by the ITAT 

that the income was chargeable to tax under presumptive tax regime. Tax relating concealed 

receipts could not be charged under section 65 and the department should have adopted recourse 

to section 52 or 52A. He further said that this judgment does not decide the applicability of section 

56 or 65 besides the principal enunciated therein stands over ruled by the Sindh High Court re: 

2003 PTA 739. The AR concluded by retreating that this is a case of finalized assessment and the 

provision of section 56 only deal with the case where return has not been filed. He therefore, urged 

for cancellation of the order finalized in pursuance to notice under section 56. Learned DR repeated 

the contentions of the assessing officer. Referring to provision of section 80C, he said that it is a 

non-obstante clause and is independent from all the provisions of Income Tax Ordinance. It is a 

self-contained provision and those who come within this low shall remain safe and their statement 

shall be presumed to have been accepted as a deemed order under section 59A. He said that the 

learned AR has commented upon the judgment referred by the department but his objections are 

not relevant except for the two judgments where by mistake there is a misquoting of the reference. 

He remarked that in all other judgments the law referred applies in full on the facts and 

circumstances of this case. Referring to the judgments reported as 2003 PTD vis-a-vis the Sindh 

High Court judgment reported as 2000 PTD (Trib.) 2193 he said the principal enunciated therein 

is that a deemed assessment cannot be considered at par with a regular assessment. The law has 

used these words very wisely. If statement under section 143B was to be treated as a return, this 

would have been specifically mentioned in the provision of law. This statement is only a facility 

but is allowed where the assessee comes out win clean hands discloses complete detail of his 

income covered under section 80C. Reading from the provision itself, he said that Section 80C 

starts with the words “where the assessee has no other income” which pre-supposes that all 

subsequent proceedings shall be after qualifying that the assessee does not have any other income. 

The fact that the asseessee does have another income is not disputed. In ultimate analysis having 

admitted that there is another income the assessee never qualified for Section 80C(4) and 80C(7). 

The arguments that the statement filed in such circumstances can be considered as a demand order 

and formal issuance of demand notice and IT-30 confirms it does not sound correct as this in any 

case shall remain a deemed order. The issuance of an IT-30 and a demand notice creating nil 



demand is just departmental acknowledgement of the statement with corresponding tabulation of 

the Revenue collected through said source. He argued that the department does not wish to disturb 

the tax payers who come within the package and even after issuance of a notice under section 56 

if someone is in a position to explain the nature and source of his investment in a particular venture, 

there is no question of any further tax though however, proceedings under law definitely are to be 

taken up. Commenting upon Section 80C(7), he repeated that the same refers to Section 80C(4) 

and once somebody is not covered within the said provision, even if some deemed order has been 

framed, it shall not be considered as an assessment order. The provision of Section 56, therefore, 

are fully applicable. After hearing both and perusal of the records as well as facts of the case first 

of all going through the relevant provisions of law shall be of help Section 55 deals with filing of 

return for the year in which the assessee either has earned a taxable income or was a tax-payer 

earlier etc. The same speaks as follows:- 

 

Section 55 Return of total income.- 

 

(1) every person:- 

 

(a) Whose total income or the total income of any other person, in respect of which he is assessable 

under this Ordinance, for any income year (hereinafter referred to as the ‘said income year’) 

exceeds the maximum amount which is not chargeable to tax under this Ordinance; or 

 

(b) who has been charged to tax for any of the four income years immediately preceding the said 

income year; or 

 

(c) who fulfils any of the following conditions namely:- 

 

(i) owns immovable property with land area of 250 sq yards or more, located in areas falling in the 

limits of a Metropolitan/Municipal Corporation a Cantonment Board or the Islamabad Capital 

Territory. 

 

(ii) Owns a motor vehicle; 

 

(iii) subscribes a telephone; or 

 

(iv) has undertaken foreign travel (except for the purposes of Haj Umrah or Ziarat) during the 

income year, shall furnish a return of his total income or the total income of such other person as 

the case may be for the said income year. 

 

(2) The return of total income under sub-section (1) shall be furnished- 

 

(a) in the case of a company in respect of the income year ending at any time between the first day 

of January and the thirtieth day of June both days inclusive on or before the thirty first day of 

December next following the income year; and 



 

(b) in the case of an assessee other than referred to in clause (a) on or before the thirtieth day of 

September next following the income year; 

 

(3) The Deputy Commissioner may on sufficient cause being shown extend the date for the 

delivery of the return so however that no extension of time for a period or periods amounting in 

all to more than fifteen days form the dates specified in sub-section (2) shall be allowed except 

with the approval for the inspecting Additional Commissioner. Explanation-Non-furnishing of 

wealth tax return alongwith the return of total income certificate or statement of income shall 

render such certificate or statement as invalid. Whosoever fails to file a return under section 55 

then is required to file the same by issuance of a notice under section 56. The requirements of 

which as detailed in the law are as follows:-- 

 

Section 56. - 56. Notice for furnishing return of total income. The Deputy Commissioner may at 

any time by notice writing require any person who in his opinion is chargeable to tax or is required 

to file return of total income under section 55 for any income year to furnish a return of total 

income for such year within thirty days from the date of service of such notice or such longer or 

shorter period as may be specified in such notice or as the Deputy Commissioner may allow: 

Provided that no notice under this section shall be issued after the expiration of five years from the 

end of the assessment year for which the return of income was due. The legislature in its own 

wisdom found that normal proceedings under Income Tax Law are not serving the purpose and 

are very cumbersome. In order to avoid various hastles regarding filing of returns submission of 

details and making assessments etc. the legislature introduced presumptive Tax regime and for this 

purpose inserted various provisions in the Income Tax Ordinance, 1979. The one which is relevant 

to the proceedings under discussion is Section 80C. The provision which are relevant to this case 

are as follows:- 

 

Section 80C:-- -- 80C. Tax on income of certain contractors and importers: 

 

(1) Notwithstanding anything contained in this ordinance or any other law for the time being in 

force where any amount referred to in sub-section (2) is received by or accrues or arises or is 

deemed to accrue or arise to any person the whole of such amount shall be deemed to be income 

of the said person and tax thereon shall be charged at the rate specific in the First Schedule. (2) 

The amount referred to in sub-section (1) shall be the following namely:- 

 

(i) the amount representing payments on which tax is deductible under sub-section (4) of section 

50 other than payments on account of services rendered. 

 

(3) Nothing contained in this ordinance shall be so construed as to authorize any allowance or 

deduction against the income as determined under sub-section (1) or any refund of tax deducted 

or collected under section 50 or set off at any loss under any provision of this Ordinance. 

 



(4) Where the assessee has no income other than the income referred to in sub-section (1) in respect 

of which tax has been deducted or collected the tax deducted or collected under section 50 shall 

be deemed to be the final discharge of his tax liability under this Ordinance and he shall not be 

required to file the return of total income under section 55. 

 

(7) In a case to which subsection (4) applies an order under section 59A be deemed to have been 

made in respect of income referred to in subsection (1):-- 

 

Section 65(1)(c):-- 

 

65. Additional assessment.-- (1) If, in any year, for any reason;-- 

 

(c) the total income of an assessee and the tax payable by him has been assessed or determined 

under sub-section (1) of section 59 or section 59A or deemed to have been so assessed or 

determined under sub-section (1) of section 59 or section 59A. Section 143B. - 

 

143B. Statement regarding certain assessees:- 

 

Every person whose income is chargeable under section 80B (section 80BB, section 80C, section 

80CC or section 80CD) shall, on or before the thirtieth day of September in each year furnished to 

the Deputy Commissioner or any other officer authorized in this behalf by the Central Board or 

Revenue a statement showing such particulars relating his income for the preceding financial year 

and in such for and verified in such manners as may be prescribed. This section 143B was inserted 

by Finance Ordinance 1991. It says that persons who are chargeable under section 80C and certain 

other sections shall furnish a statement that detail particular relating his income for the preceding 

financial year on prescribed pro forma. For this purpose special meanings have been assigned to 

the word “income”. Unlike a general and earlier accepted definitions of the terms “income” section 

80C and other provisions of presumptive income have introduced a new concept. The whole 

amount of receipt has been held to be as deemed income of the said person for which tax rate has 

been prescribed. On the facts of this case, section 80C(4) starts from the words “where the assessee 

has no income other than the income referred to in sub-section (1)”. 

 

The first requirement therefore is obvious. Any person who is having income from one source in 

respect of which tax has been deducted or collected under section 50 it will be his final discharge. 

Conversely any person who has another income is not covered under section 80(4) as it says 

“where the assessee has no income other than...”. 

 

On the other hand, the legislature with its clear intention has separated the statement under section 

143B from the return of total income. In a very clear language it has held the statement in lieu or 

return as final discharge. However, nowhere it has declared to be as a return of total income. 

Meaning thereby that the assessee has neither filed a return of total income nor his assessment has 

been framed under normal philosophy of taxation. Section 80C(7), specifically says that in case to 

which subsection (4) applies obviously this requires fulfilment of the conditions under section 



80C(4). It does not say that all statement filed u/s 143B shall be presumed to have been accepted 

and or some order shall be framed Moreover here the statement is complete in all respects and the 

requirements of section 80C(4) including that there is no other income of the assessee is fulfilled 

in such eventually the order under section 59A shall be deemed to have been made in respect of 

said statement. This is where we need to compare the statement with return of total income under 

section 55. Section 55 as already mentioned speaks of return of total income while the statement 

under section 143B speaks of income from one source. The return obviously therefore, includes 

all sources from which the assessee has earned income during the previous year. The other 

important distinction is that the income as defined in the return is not the same as is defined in 

section 80C. We have already mentioned that statement u/s 143B is not a return for which we find 

support from the law itself for example in the first proviso to section 55(1) a statement filed in lieu 

of return by a salaried individual who does not have any other source has been held to be as return 

under this sub-section. The statement under section 143B has not been held to be as a return by 

any provisions of the Income Tax Ordinance, 1979 in any way. The proviso speaks follows:- 

Section 55(1) Proviso:-- 

 

Provided that where the entire total income of an assessee during the income year consists of 

income chargeable under the head “Salary” he may, instead of furnishing a return as aforesaid file 

a certificate form his employer in the prescribed form setting forth such particulars and 

accompanied by such statement and verified in such manner as may be prescribed and the said 

certificate shall be deemed to be a return under 55 of this subsection. Regarding definition of word 

income we have already mentioned that in PTR the turnover is income while in other cases the 

income basically is receipts minus expenses. The distinction therefore, is obvious. Now coming to 

section 56 the provision speaks of service of notice upon a person who is required to file return of 

total income under section 55. The question now arises that whether in this case the assessee was 

required to file return of total income or not. The answer to which is very easy. However before 

reaching to the conclusion going back to Section 80C(4) and 80C(7) will be of relevance in this 

case the facts which are admitted are that the assessee had made an investment which required 

filing of return under section 55 as he had another income other than the one on which tax had 

been deducted under the provisions of section 50(4). The case therefore did not qualify the 

requirements of section 80C(1) and 80C(4). In this back growing there was no question of 

considering his statement under section 143B to be an order under section 59A. We do not need 

to go into the discussion as too whether the deemed order is an order or not but this in any case 

cannot be called an assessment order. An assessment order is an order in respect of the total income 

of an assessee. The argument of learned A.R. that when the assessee declares income from one 

source the order made against therein is an order of his total income in this case does not stand 

good Neither a return was filled in this case nor there is any order in pursuance to the requirement 

of section 80C(4). We could only deem the same to be an order if the requirements of section 

80C(4) were fulfilled which were admitted not fulfilled at the time of filling of the statement. The 

legislature has never been considered as superfluous and all amendments brought in law are made 

advisedly. We therefore, are fully convinced that by not holding the statement as return and giving 

a new meanings to the definition of income for the purpose of this statement the legislature has 

kept it separate from the return. Otherwise there was no bar on the legislature to use the same or 



similar language which has been used for the purpose of the statement in lieu of salary in the above 

proviso. Section 65(1)(C) as such also does not come for the rescue of the assessee. We have 

directly mentioned above that there was no question of any deemed order in this case as the 

requirement of section 80C(4) were not completed even at the time of filing of the statement. The 

assessee did not qualify to be assessed under presumptive Tax regime and was, therefore, required 

to file a return u/s 55 it is for this eventuality that the Central Board of Revenue has introduced 

circular No.12 of 1991 and for the cases like this where the assessee has income other than one 

covered under presumptive Tax Regime Furthermore, the use of word total income in section 

65(1)(C) cannot be interpreted in the manner learned AR wants us to. Coming to the judgments 

referred by learned AR. We have no hesitation in commenting that in Write Petition No.8679 of 

1999 decided on 14-6-2000 the Honorable Court did observe that section 65 on the facts and 

circumstances could be applied but however since it was not on the issue as to whether section 56 

is applicable or not the same does not apply on the facts on this case similarly the facts of the 

judgment reported as 1997 PTD 1143 are different. However, Honorable Chairman, ITAT as the 

then he was has held that “assessing officer would fall in the serious error by treating the statement 

u/s 143B of the ordinance as return of total income and making assessment u/s 62 in respect of the 

income u/s 80C”. This in fact obviously support our above finding that statement u/s 143B is not 

a return of total income. It is not disputed that the provision is just to avoid the hassle as those who 

strictly comply with the requirements, thereof, should not be disturbed we in this case have seen 

that the issue with regard to another income is not in dispute and in fact the only issue is with 

regard to application of section 56 which is under discussion so far as the argument that issuance 

of notice U/S 56 will be against the spirit and policy of the presumptive Tax Regime is concerned 

the learned AR is blowing hot and cold together. When he says Section 65(1)(C) can be applied, 

it negates his argument about non application of Section 56 by himself. The principles that deal 

with interpretation of the provision like this are now well established. In this regard one can add 

with advantage the versus from the judgment referred by learned AR decided by the Apex Court 

Supreme Court of Pakistan Re. Illahi Cotton Mills Limited vs. Federation of Pakistan cited as 1997 

PTD 1555. It has been said that power of taxation vest on necessity. It is an essential and inherent 

attribute of sovereignty belonging as a matter of right to every independent state or government. 

General words used in such provision cannot be construed in isolation but the same are to be 

construed in the context in which they are employed so as to derive the clear content from the 

context. In this regard the Honorable Supreme Court while dealing with the constitutionality held 

that the approach while interpreting such provisions in the constitution, has to be dynamic, 

progressive and oriented with the desire to meet the situation which has arisen effectively. The 

interpretation cannot be narrow and pedantic but the courts efforts should be to construe the same 

in the manner, so that it may be able to meet the requirement of every changing society. In the case 

under discussion the income has been given a new meaning which has been held to be as 

constitutionally justified by the Honorable Supreme Court and while dealing with the concept 

“legal fiction” it has been categorically held that legal fictions are limited for a definite purpose, 

they cannot be extended beyond the purpose for which they are created. This principle was 

enunciated by James Lord in Rs. Levy Exparte Walton (17 Ch.D 756). In this connection learned 

judges observed as under:- “When a state enacts that something shall be deemed to have been done 

which in fact and in truth was not done, the court is entitled and bound to ascertain for what purpose 



and between what personal the statutory fiction is to be resorted to”. The above discussion applied 

on the facts of this case again confirms our earlier view. In section 80C the legislature has held the 

receipts to be as income. Obviously it has to be taken as such, as besides having the legislative 

section it has been so approved by the Honorable Supreme in the above noted judgment. However, 

taking queue from the various mentioned by us in the para supra the obvious conclusion is that the 

definition of the word income can only be restricted upto the case on which the provisions of 

section 80C shall apply. In case the assessee falls outside the purview of section 80C(1) read with 

section 80C(4) will this definition remain the same? This question can readily be answered with 

an empathetic ‘no’. Similarly, if the assessee is having another income he cannot enjoy the 

facilities provided under Presumptive Tax Regime. In such eventuality an assessee is required to 

file return u/s 55 for proper taxation under law. In this regard the Central Board of Revenue has 

issued a guideline through Circular No. 12 of 1991. The assessee, in such circumstances is required 

to file a return u/s 55 if he has any other source and a formula of proportionate income as well as 

expenses have been evolved. The issue as to whether said CBR Circular does enunciate the legal 

position in its true spirit is not the subject matter at the moment. However, the same having 

approval so far upto the level of Tribunal, is very well in field. In any case it is not in doubt that 

whosoever is having income other than covered u/s 80C is legally bound to file return u/s 55. As 

a corollary who fails to file return u/s 55 is obviously to the followed by the next in the line i.e. 

section 56. The A.R. argument that the subsequent provision in law holds preference over an earlier 

is not relevant to issue under discussion. All the principles of law enunciated by the superior courts 

and discussed by us with reference to the famous judgment (1997) 76 Tax (S.C.Pak) leads us to 

the obvious conclusion. Under the presumptive tax regime charge of total receipts as income is a 

special provision. It is against the normal concept of income under law of income tax, however the 

meanings are special in its application and subsequent operations. Practically speaking in the given 

circumstances the deemed order u/s 59A is not an assessment order at all. I do not need to refer 

the already discussed issues but in addition to same what will be the concept of under assessment 

or escaped assessment in the case of a deemed order as per section 80C(7). It is correct that section 

65(1)(C) has been inserted for a particular situation. The situation can arise where there is no other 

income of the assessee and order is deemed to have been passed by the virtue of section 80C(7) 

and ITO finds that he has shown lesser amount to contract receipts than be actually transacted. The 

argument that the provision would be redundant, therefore is also repelled. This is where reference 

to section 65(1)(C) is gain worth mentioning it speaks:- 

 

Section 65(1)(c): 

 

65 Additional assessment-(1) if in any year for any reason:-- 

 

(c) the total income of an assessee and the tax payable by him has been assessed or determined 

under sub-section (1) of section 59 or section 59A or deemed to have been so assessed or 

determined under sub-section (1) of section 59 or section 59A. The law in the first part says where 

the total income has been assessed or determined under sub-section (1) of section 59 or section 

59A and in the second part, or deemed to have been so assessed to determined under sub-section 

(1) of section 59 or section 59A. If the deemed order was to be equated with an order u/s 59A there 



was no necessity of mentioning the two orders separately. An assessment u/s 59A in its chemistry 

is almost similar to an assessment u/s 62 or 63. The assessing officer can accept the declared 

version u/s 62 or 63 after issuance of a notice u/s 61 income can be accepted. Furthermore, in an 

assessment u/s 59A the assessing officer can add back legally inadmissible expense. This right is 

not available in the case of a deemed order u/s 59. There is no question of any allowance of 

expenditure or add back etc. This deemed order u/s 59A, therefore, cannot be equated with an 

order u/s 59A under the regular proceedings. The legislature itself having distinguished the two in 

section 65(1)(c) on which the learned A.R has most of his emphasis, we are not inclined to agree 

that the implication of both are one and the same. This is where reference to the judgment of ITAT 

quoted as 2003 PTD (Trib), 1978 is of help. This judgment has been quoted by the D.R and it 

speaks as follows:- 

 

“The issue of application of section 65 in the case covered under presumptive tax regime has been 

directly taken up and decided by the income Tax Appellate Tribunal in many of its judgments. The 

learned commissioner in his impugned appellate order has reproduced the relevant extracts of these 

judgments and has elaborately discussed the same. Briefly speaking, it has been held by the ITAT 

that section 65 caters for the requirement of normal tax regime where decided income is 

assessed/determined after filing of return. Under the presumptive tax regime neither the return of 

income is required to be filed nor any income is assessed/determined. It has been further held that 

even in sub-section (7) of section 80C wherein assessment order is deemed under section 594. It 

is not provided that it shall be an assessment order in respect of total income but it is provided that 

in a case to which subsection (4) applies an order under section 59A shall be deemed to have been 

made in respect of income referred to in subsection (1). According to the ITAT section 65 can be 

attached only when there is a prior order at site taxing the total income butt not where order under 

section 59A is deemed to have been made. We agree with the observations and the conclusions 

made by the ITAT in its various judgments on this issued particularly its judgments referred by 

the AR and cited at Serial No(d) & (e) above”. We need repeat the ration mentioned above as per 

chance the same in language and in spirit goes by our observations in earlier part of this order. The 

learned Tribunal has categorically held that a deemed order u/s 59A is neither an assessment order 

nor an order in respect of total income while section 65 deals with total income in unequivocal 

terms. The order judgment referred by the department is not applicable on the facts of this case. In 

this case the application of section 65 has been upheld by the Honourable High court and the order 

passed subsequent to reopening is u/s 80C. The ration of the judgment basically is that in the case 

of assessment u/s 80C of the Income Tax Ordinance, 1979 notice u/s 61 and 62 cannot be issued. 

We therefore, respectfully ignore the finding. Similarly, the other judgments referred by two of 

them being not directly applicable on the facts of this case are ignored. We need not go into any 

further details as far as the proposition regarding issuance of notice U/S 56 is concerned. The 

answer is obvious. The assessee having failed to file return U/S 55 as was required in view of his 

obvious position of falling outside the ambut of the provisions of Section 80C(4) read with Section 

80C(7), the issuance of notice u/s 56 is fully justified which action of the assessing officer as such 

is hereby upheld for both the years. The appeals of the assessee on this particular issue, therefore, 

fail. This answer to the proposition in hand settles the controversy that arose because of two 

different views given by the two Division Benches of the Income Tax Appellate Tribunal. 



 

However, the order issues in this case shall be decided by the concerned Division Bench, as the 

same were not subject matter of the Full Bench. 

 

Order accordingly. 

 

.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 

Disclaimer /Note: We have reproduced the judgment for facilitation of readers; however, the 

readers must study the original or certified copy of the above said judgment before referring it in 

any Court of Law. The judgment as reproduced above is a reported judgment available in law 

magazines and journals namely91 TAX 222 & 2004 PTD 2786. 
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 


