
TaxHelpline Case No. 170 of 2004 

 

Appellate Tribunal 

 

R.A. No.584/LB of 2003, dated 24/12/2003 

 

PRESENT: EHSAN-UR-REHMAN, JUDICIAL MEMBER AND MUHAMMAD SHARIF 

CHAUDHARY, ACCOUNTANT MEMBER 

 

THIS ORDER PASSED BY: EHSAN-UR-REHMAN, JUDICIAL MEMBER:-- 

  

Through the titled application it has been prayed that the following questions of law which have 

statedly arisen out of the order, dated 30-6-2003 passed by this Tribunal in I.T.A. No. 

3260/LB/2000 (Assessment year, 1995-96) may be referred to the Honourable Lahore High Court 

Lahore for an authoritative opinion: 

 

(I) “Whether on the facts and in the circumstances of the case when there is ample evidence of 

understatement for registered value of sale-deed, the learned Income Tax Appellate Tribunal was 

right in accepting the declared version of the assessee? 

 

(II) Whether on the facts and in the circumstances of the case when under valuation of registered 

sale-deed is customary the learned Income Tax Appellite Tribunal was right in directing for 

acceptance of declared version-of the assessee? 

 

(III) Whether on the facts and in the circumstances of the case the learned Income Tax Appellate 

Tribunal is justified to apply Rule 207A of the Income Tax Rules, 1982 with retrospective effect 

directing to accept the declared vale of investment made in the purchase of property in the 

assessment year, 1995-96 whereas said rule was introduced through Finance Act, 1997? 

 

(IV) “Whether the learned ITAT Lahore was justified in holding that the service of notice under 

section 65 was improper in the presence of acknowledgement of notice under section 65 vide letter, 

dated 8-6-1999 filed by the assessee.” 

 

Facts in brief of the case are that the re-assessment under sections 62/65 was annulled by the 

learned First Appellate Authority with the findings that the notice under section 65 of the repealed-

Ordinance, 1979 has not been served on the respondent/assessee prior to re-opening under section 

65 the assessment already framed under section 59(1). Facts of non-service of statutory notice 

under section 65, on the respondent/assessee, was also not rebutted by the Assessing officer on his 

personal appearance before the Learned First Appellate Authority. The learned CIT(A) also held 

that Rule 207A of the Income Tax Rules, 1982 is retrospectively operative by relying on a reported 

judgment with citation as 2000 PTD 374 (Lahore High Court) while commenting on the addition 

under section 13(1)(d). The assessment in the instant case was finalized under section 59(1) but 

was reopened under section 65, as the Assessing officer found that a shop was purchased and the 



value was declared at Rs.6,82,000 although its registered value was Rs.2,70,000. Even the declared 

value, which is higher than the registered value, was rejected by the Assessing officer by relying 

on another case by quoting its National Tax Number where the per square ft. Rate of the purchased 

shop was Rs.4,242 in assessment year, 1992-93 which is higher than the declared rate at Rs.2,526 

per sq. Ft. In the instant case. By stating this in the order the Assessing officer has drawn a 

conclusion that the value declared by the respondent! Assessee is understated, so initiated the 

proceedings under section 65 for re-opening of the assessment. The respondent/assessee through 

AR submitted before the Assessing officer that prior to completion of assessment under section 

59(1) the assessee was served with a show-cause notice for taking up the case under normal law 

but even then the return was accepted under Self-Assessment Scheme. In reply to this objection 

the Assessing officer has stated in the order that show-cause notice was issued but since the return 

qualified under Self-Assessment Scheme, therefore, it was accepted under section 59(1), so 

subsequently proceeded under section 65. When the case was firstly sent for seeking approval from 

the IAC for re-opening under section 65 it was sent back by the IAC for re-submitting the proposal 

after making up the deficiency at the earliest. All these facts have been re-produced from the reply 

submitted on behalf of the respondent/assessee which have not been challenged with any 

comments, by the Assessing officer. 

 

The learned CIT(A) has held in his order that the superstructure built on the basis of the notice 

under section 65 is not sustainable in the eye of law, therefore, annulled the assessment as framed 

by the Assessing officer. The learned CIT(A) has further held that the reopening of the case as 

well as the addition made both are also without any legal support. In respect of the applicability of 

Rule 207A of the Income Tax Rules 1982, learned CIT/WT(A) held that it is operative 

retrospectively. This Tribunal on appeal from the Revenue has found that the issue of service of 

notice under section 65 has been contested by the respondent/assessee at all forums. Secondly the 

Assessing officer has been wavering his mind firstly on finalization of assessment under section 

59(1) and subsequently while proceedings under section 65, thirdly the department has failed to 

make a case or addition under section 13(1), fourthly there was no “definite information” forming 

the basis for an action under section 65, as per pronouncement of the Honourable Superior 

Judiciary and lastly the non-service of statutory notice under section 65 which is fatal as incurable 

defect. So the order passed by the learned CIT(A) was upheld. Now, the questions as referred by 

Revenue are being discussed one by one. As under: - 
 

(I) This question is not arising from the order passed by this Tribunal. Value has been declared at 

a figure which is much higher than the registered value. This Tribunal has not given any decision 

as to whether the value as declared is acceptable or not so the request for referring of this question 

is rejected. 

 

(II) This Tribunal vide its order has not commented about the, acceptance of the declared registered 

value so this question is also not arising out of this order, therefore, it cannot be referred. 

 

(III) This Tribunal, has not held by this order that Rule 207A of the income Tax Rules 1982 shall 

be applied, therefore, this question which is not arising out of this order cannot be referred. 



 

(IV) As far as the service of notice under section 65 is concerned the Assessing officer has 

conceded before the learned First Appellate Authority that notice under section 65 has not been 

served on the assesse to the findings of the Tribunal are based on the points of fact and nothing 

has been expressed by this Tribunal in its order as to the improper service of statutory notice under 

section 65. 
 

Keeping in view the discussion supra we do not find that the questions as referred by the 

applicant/department are arising out of this order, therefore, reference application is rejected. 
 

.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 

Disclaimer /Note: We have reproduced the judgment for facilitation of readers; however, the 

readers must study the original or certified copy of the above said judgment before referring 

it in any Court of Law. The judgment as reproduced above is a reported judgment available 

in law magazines and journals namely2004 PTD 2836. 

-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 


