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JUDGMENT: AYESHA A. MALIK, JUSTICE: ---. Through this Petition, the Petitioner has challenged the proceedings under 

Section 161(3) of the Income Tax Ordinance, 2001 ("Ordinance") pursuant to which notices dated 7.1.2021, 25.1.2021, 2.3.2021, 

10.3.2021 and 25.3.2021 were issued by the Respondents and seeks a declaration that the stated notices be declared illegal and of no 

lawful authority. 2. The case of the Petitioner is that it has been issued show-cause notices and reminders under Section 161 of the 

Ordinance with respect to the tax year 2014. The Respondents have also rejected the Petitioner's plea of Section 174(3) of the Ordinance 

vide notice dated 25.3.2021. Learned counsel for the Petitioner argued that the tax year 2014 came to an end on 31.12.2013 for the 

Petitioner company. As per the impugned notices, the Petitioner has been asked to provide documentary evidence of certain transactions 

and details of payments called for in the show-cause notices. Learned counsel argued that in terms of Section 174(3) of the Ordinance, 

the taxpayer is to maintain accounts and documents for six years after the end of the tax year. States that six year period expired on 

31.12.2019 for the Petitioner company with reference to the tax year 2014 and therefore the Petitioner in terms of Section 174(3) of the 

Ordinance is not required to maintain any accounts or documents which are now being asked for by the Respondents. In this regard, 

learned counsel for the Petitioner has placed reliance on Maple Leaf Cement Factory Ltd. v. The Federal Board of Revenue and others 

(2016 PTD 2074) as well as Habib Bank Ltd. v. Federation of Pakistan through Secretary, Revenue Division and 5 others (2013 PTD 

1659). 3. Report and parawise comments have been filed on behalf of Respondents. Learned counsel argued that the provisions of 

Section 174(3) of the Ordinance do not bar proceedings initiated under Section 161 of the Ordinance. Learned counsel further argued 

that the issue in question with respect to the tax year 2014 is about failure to pay tax which can be investigated by the department at any 



given time. He argued that the limitation period to maintain the record is for the purposes of assessment or any other proceedings which 

does not include the incidence of recovery of tax. Learned counsel further argued that limitation under Section 174 of the Ordinance 

with reference to maintaining of documents and accounts does not mean or suggest that proceedings under Section 161 of the Ordinance 

cannot continue or that the said proceedings should be quashed. He has also placed reliance on 2016 PTD 2074 (supra) and D.G. Khan 

Cement Co. Ltd. through Chief Financial Officer and others v. Federal Board of Revenue through Chairman and 5 others (2020 PTD 

2111). 4. Heard and record perused. The basic dispute of the Petitioner is with reference to the impugned notices and reminders issued 

by the Respondents under Section 161 of the Ordinance. In terms of the notices issued under Section 161(1A) of the Ordinance, the 

Respondents have sought from the Petitioner documentary evidence of three sets of transactions and party-wise detail of payments made. 

The Petitioner has provided an excel sheet of all payments made, however the Respondents seek documentary evidence for which they 

have issued the impugned notices along with reminders dated 7.1.2021, 25.1.2021, 2.3.2021, 10.3.2021 and 25.3.2021. The relevant tax 

year is 2014 and the period in question is from 1.1.2013 to 31.12.2013. The Petitioner informed the Respondents of their obligation to 

maintain the record for a period of six years under Section 174 of the Ordinance which matter was also disregarded by the Respondents 

vide notice dated 25.3.2021. Hence they continued to pursue their request for documentary evidence by terming the objections raised 

by the Petitioner as unconvincing and not relevant. 5. Section 174 of the Ordinance is reproduced as under: 174. Records.---(1) Unless 

otherwise authorised by the Commissioner, every taxpayer shall maintain in Pakistan such accounts, documents and records as may be 

prescribed. (2) The Commissioner may disallow [or reduce] a taxpayer's claim for a deduction if the taxpayer is unable, without 

reasonable [cause], to provide a receipt, or other record or evidence of the transaction or circumstances giving rise to the claim for the 

deduction. (3) The accounts and documents required to be maintained under this section shall be maintained for [six] years after the end 

of the tax year to which they relate [:] [Provided that where any proceeding is pending before any authority or court the taxpayer shall 

maintain the record till final decision of the proceedings: Explanation.---Pending proceedings include proceedings for assessment or 

amendment of assessment, appeal, revision, reference, petition or prosecution and any proceedings before an Alternative Dispute 

Resolution Committee.] [(4) For the purpose of this section, the expression "deduction" means any amount debited to trading account, 

manufacturing account, receipts and expenses account or profit and loss account.] [(5) The Commissioner may require any person to 

install and use an Electronic Tax Register of such type and description as may be prescribed for the purpose of storing and accessing 

information regarding any transaction that has a bearing on the tax liability of such person.] In terms of this Section, a taxpayer is 

required to maintain documents and accounts for a period of six years after the end of the tax year to which they relate unless there are 

pending proceedings before the authority or court where the tax payer may be required to produce the accounts or documents. Pending 

proceedings mean proceedings for assessment or amendment on assessment, appeal, revision, reference petition or prosecution as the 

case may be. In this case admittedly there is no pending proceeding. Instead the Petitioners were issued notices under Section 161 of the 

Ordinance wherein a person who fails to collect tax or deduct tax can be made liable to pay that tax and no recovery can be made unless 

they are not given an opportunity of being heard. In this case, the Petitioner has been asked to explain or demonstrate the deposit of tax 

with respect to the certain payments for which the Petitioner provided a summary of the payments made through an excel sheet. However 

the Respondents now seek documentary evidence against which the Petitioner has taken the plea of limitation under Section 174(3) of 



the Ordinance. 6. The matter in issue has been considered by the Hon'ble Sindh High Court in 2013 PTD 1659 (supra) wherein it has 

held that: 20. As noted above, the central issue raised is that of limitation. Are the notices, and impugned action, under section 161 

barred by limitation?. The issue of limitation can arise in three ways: (a) where there is an express time bar, imposed by statute; (b) 

where such a bar can or is to be inferred from and on a proper reading and interpretation of the relevant provisions; or (c) where the 

action has been taken beyond a reasonable period of time. There is of course no express time limit within which action under section 

161 must be taken, so the first possibility does not arise. The petitioners' case rested primarily on the second possibility; on a proper 

reading of the various provisions including in particular sections 161 and 174, such a bar had or ought to be inferred. The third possibility 

was also canvassed but very much as a secondary submission, without prejudice to the main case. Clearly, the three possibilities are 

distinct. However, there is one point of commonality. If any one of them is found to exist or apply, then the impugned action cannot be 

taken at all beyond the period identified. This, after all, is what is meant by the action being barred by limitation. The Court concluded 

that: 32. Having carefully considered the matter, and in light of the discussion in the foregoing paras, we are of the view that the rule 

laid down by the Supreme Court in Pakistan Mobile is applicable as much to the 2001 Ordinance as it was in respect of the 1979 

Ordinance. Therefore, as held by the Supreme Court, there can be no period of limitation or time bar for action under and in terms of 

section.  

 

34. To this question, our answer would be in the affirmative. In our view, section 161, on its proper interpretation and application, entails 

that even though there is no period of limitation, a point in time must eventually be reached such that if action is to be taken thereafter, 

this must be properly justified by the Commissioner. In other words, beyond the stipulated point in time, the onus would lie on the 

Commissioner to show why action is being taken belatedly and if he fails to discharge this onus, then the proceedings would be liable 

to be set aside. It is important to keep in mind that there is no limitation involved here. The Commissioner is not barred from taking 

action under section 161 after the stipulated point in time. But he does then carry the onus of justifying the delay in taking action. There 

may be a superficial similarity between what we say here and a rule that states that action must be taken within a reasonable period, but 

this is not so. There is a material difference. The rule of the reasonable period (as enunciated and applied, e.g., by the Delhi High Court 

in the cited decision or this Court in the cases of Said Ghani and Kamran Model Factory or endorsed in Agha's Supermarket is in the 

end a rule of limitation. Action beyond the period is barred. What we enunciate here raises no such bar.  

 

36. For the foregoing reasons, we are of the view that such a time related limiting factor does exist in relation to the exercise of powers 

under section 161, although it is not of course, a bar of limitation as such. This brings us to the next question: what is the point in time, 

beyond which the Commissioner, if he is to act at all, must justify the taking of action? Where does the, dividing time line lie, beyond 

(but not before) which the Commissioner carries the onus that he must discharge? In our view, it is in answer to this question that section 

174 becomes relevant. If the Commissioner takes action under section 161 for a failure to deduct tax, and the amount from which the 

deduction had to be made was relatable to the deducting authority's income (in the manner explained in para 29 above) then any such 

action taken beyond the period up to which the deducting authority had to maintain its books of account, etc. under section 174 would 



require proper justification. The onus would then be on the Commissioner to explain why action was being taken belatedly. If there is a 

proper justification, then the onus would stand discharged and the action would be sustainable in law (subject of course, to any other 

defences available to the deducting authority). If however, there is no proper justification, then the onus would not be discharged and 

the action would be liable to be set aside. The reason why the time fixed for purposes of section 174 provides the necessary dividing 

time line is as canvassed by learned counsel for the petitioners. Beyond that time, in law and for purposes of the 2001 Ordinance, the 

deducting authority/taxpayer would not be under any obligation to maintain the books of account, etc. The opportunity of hearing 

envisaged by section 161(1A), which is mandatory, may well become illusory. But by reason of section 174, it is not for the deducting 

authority/taxpayer to show that this is so once the period stated in this section has elapsed. Rather, it would be for the Commissioner to 

justify his belated action. The onus would lie on him and not the other way around. It is pertinent to note that section 162 has no 

equivalent to subsection (1A) of section 161. This of course does not mean that the primary taxpayer is not to be given an opportunity 

of hearing. However, the strong language employed in subsection (1A) ("No recovery under subsection (1) shall be made ...") does 

suggest that what we have said herein above in relation to there being a time related limiting factor for action under section 161 may not 

be the case in relation to section 162. The later section may apply without any time related limiting factor. This would of course be 

understandable; after all, the basic liability is that of the primary taxpayer. However, we leave this point open for further consideration 

in an appropriate case.  

 

7. The matter in issue has also been considered in 2016 PTD 2074 (supra) wherein it has been held by this Court as follows:  

17. Although, in the judgment of the Sindh High Court, the exercise of statutory powers and the action taken under section 161 were 

declared unlawful, I will not go to the extent of declaring those actions as unlawful as, in my opinion, the provisions of section 161 and 

the soliciting of information under sections 165 and 177 of the Ordinance, 2001 may proceed on its own and the only power which can 

be placed is on the department to compel the petitioners to furnish records beyond a period of five years. However as can be seen, the 

Sindh High Court did not conclusively render a holding on whether a taxpayer was or was not obliged to provide the documents beyond 

a period of five years. By relying upon a concept of 'time related limiting factor' and by reading section 164 with section 161, it was 

held that 'justification had to be provided for the belated action'. What if the justification was in fact forthcoming? In my opinion, as 

adumbrated, the taxpayer is relieved of his obligation to maintain the record beyond a period of five years and to produce it upon notice 

to do so. The matter is issue was also considered in 2020 PTD 2111 (supra) wherein the Court held: In view of above, both these petitions 

are allowed. However, it is made clear that the proceedings of audit of income tax under section 177 of the Ordinance may continue but 

the petitioners shall not be required by the department to produce the record.  

 

8. As per the aforementioned judgments, it has been held that the taxpayer cannot be compelled to produce documents which the statute 

does not require it to maintain beyond six years in terms of Section 174(3) of the Ordinance. The judgment passed by the Hon'ble Sindh 

High Court 2013 PTD 1659 (supra) went a step further to hold that there is some obligation on the department when it initiates actions 

beyond the six year period and calls for documents and record which the taxpayer is not required to maintain under the law. The Court 



held that purpose of setting a time limit and maintaining accounts and documents is to ensure that proceedings under the Ordinance are 

held within time and where there is a delay, the obligation then rests on the Respondents being the relevant Commissioner to justify the 

cause of delay and the reasons for seeking documents beyond the six year period. In this regard I am of the opinion that there lies a 

burden on the department to justify delayed proceedings, especially in view of Section 174(3) of the Ordinance.  

 

9. There is no cavil to the understanding that the proceedings under Section 161 of the Ordinance are independent proceedings for which 

no time limit has been prescribed. However, in terms of the notices issued to the Petitioner, the issue for the Respondents is the provision 

of documents for the tax year 2014 which demand is squarely hit by Section 174(3) of the Ordinance. The Petitioner has already provided 

the relevant information, however the same is not sufficient for the Respondents or they have expressed their dissatisfaction by the 

response of the Petitioner, hence they have repeatedly asked for documentary evidence. In this regard, it goes without saying that there 

is no obligation on the taxpayer to produce the accounts and documents beyond the six year period as they are not required under the 

law to maintain the same. Hence the repeated requests and reminders to produce the documents is without appreciation of Section 174(3) 

of the Ordinance. As the matter has been decided by this Court and the Sindh High Court, it was incumbent upon the department to be 

mindful of the rulings of the Court with reference to Section 174(3) of the Ordinance.  

 

10. The issue then remains, can the Respondents proceed under Section 161 of the Ordinance without the documentary evidence in 

question. To the mind of the Court, the burden lies on the Respondents as clearly the notices issued by the Respondents are delayed as 

they are with reference to the tax year 2014 and the proceedings started in 2021. The Petitioner taxpayer has provided them with the 

relevant details in the form of an excel sheet, however the Respondents seek details in the form of documentary proof which it cannot 

compel the taxpayer to provide as per Section 174(3) of the Ordinance. Therefore at best they can continue with their proceedings under 

Section 161 of the Ordinance subject to any other objections that the taxpayer may have but they cannot compel the Petitioners to 

produce documentary evidence. In the event that the Respondents are unable to conclude on a liability under Section 161 of the 

Ordinance, that is that there was failure to pay tax collected or deducted then the burden would lie on the Respondents to establish their 

case as opposed to relying on the Petitioner to produce documents before the Respondents. Therefore as held by the Hon'ble Sindh High 

Court in 2013 PTD 1659 (supra) even though the Commissioner is not barred from taking action under Section 161 beyond the six year 

period, they will have to justify the late action taken and determine the liability on the basis of the information provided if at all possible 

but cannot penalize the taxpayer for not producing any documentary evidence. In this regard, it is clarified that the Respondents have to 

discharge their burden before declaring any liability and cannot simply conclude that for want of documentary evidence and accounts, 

the taxpayer is rendered liable. Essentially the action under Section 161 of the Ordinance should have been taken at the right time and 

any delayed action means that the burden is on the Commissioner to justify the demand raised and the imposition of any liability.  

 

11. Therefore to the extent of the repeated demands for production of documents in the impugned notices, the same are without any 

legal basis and against the mandate of the law. However, the proceedings under Section 161 of the Ordinance are independent 



proceedings which may continue but it is for the department to make the most of the information provided to it and to pass speaking 

orders on the basis of which it will determine whether there is a failure to pay the tax collected or deducted without placing any burden 

on the taxpayer and its inability to produce the relevant documents. 

 

12. Under the circumstances, the instant Petition is accepted in the above terms and the requirements for documentary evidence under 

the impugned notices dated 7.1.2021, 25.1.2021, 2.3.2021, 10.3.2021 and 25.3.2021 issued by the Respondents are set aside. It is 

clarified that the proceedings under Section 161 of the Ordinance may continue. 
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-. 

Disclaimer /Note: We have reproduced the judgment for facilitation of readers; however, The readers must study the original or certified 

copy of the above said judgment before referring it in any Court of Law. The judgment as reproduced above is a reported judgment 

available in law magazines and journals namely 2022 PTD 51 

 -.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.- 


