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TaxHelpline Case No. 101 of 2021 
 

IN THE ISLAMABAD HIGH COURT ISLAMABAD. 
 

Directorate General of Intelligence and Investigation-Customs Mauve Area G-10/4 
Islamabad through its Director (11Q) 
           Petitioner 

Versus 
i. Ghulam Ali Noon s/o Wali Muhammad Noon. Resident of House No. 

353, Street No. 04, Gulariz Housing scheme. Phase- IV, Rawalpindi. 
 

ii. Customs Appellate Tribunal, Islamabad, Judicial Complex, Islamabad. 
Respondent 

 
REFERENCE UNDER SECTION 196 OF THE CUSTOMS ACT 1969 
AGAINST ORDER DATED 04.09.2020 IN CUSTOMS APPEAL NO. 
118/CU/IB/2020 PASSED BY THE CUSTOMS APPELLATE TRIBUNAL 
ISLAMABAD 
 

Grounds 

That the above captioned of reference is made of the following grounds:- 

i. The section 187 of the customs Act, 1969 places burden of proof on the 
shoulders of the claimant / vehicle owner that the confiscated vehicle, 
recovered from the appellant’s possession, is lawfully imported. But quite 
contrary to this, the claimant / respondents miserably failed on this count 
and did not discharge their legal obligation; thus import of the vehicle was 
made in contravention of section 2 (s) of the Customs Act, 1969 read with 
SRO 566 (1)/2005 dated 06.06.2005 issued by the Revenue Division. 

ii. That in the light of Apex court’s Judgment in civil Appeal No. 1050/2009, 
as per SRO 499 (1) 2009 dated 13.06.2009, no option shall be given to pay 
fine in lieu of confiscation of smuggled goods, as such goods are liable to 
outright confiscation in totality: hence the car/ vehicle being a smuggled 
one, cannot be released to the claimant/ respondents even on payment of 
redemption fine. 
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iii. That the principle of bona fide purchase in good faith and without notice 
is not applicable to the goods confiscated under the provisions of Customs 
Act, 1969 (Reliance is placed upon Judgment reported at 2002 MLD 296)  

-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 

ISLAMABAD HIGH COURT 
(Judicial Department) 

 

Custom Reference No. 28 of 2020.  Date of hearing 14.01.2021. 

 

Messrs Appeal of Intelligence and Investigation  
Custom, Islamabad  

Versus  
Ghulam Ali Noon & another 

 
Applicant by Ms. Anila Jameel, Advocate, 

Respondent No.1 by: Mr. Muhammad Adnan Moton, Advocate, 

 
MOHSIN AKHTAR KAYANI J.  Through the Custom Reference, the applicant 
has issued the order dated 04.09.2020, passed by learned Customs Appellate 
tribunal, Islamabad whereby, vehicle in question i.e. Honda Accord CL.7 car, 
bearing registration no.2163, Nowshera, Model CL.7 350114 was unconditionally 
released to respondent no.1 while hearing both the partner this court has formulated 
the following question vide order dated 29.10.2020 . 

i. Whether the mandatory provisions of section 187 of the Customs act, which 
parts the onus of proof of a bonafide transaction entirely on a person from 
whose possession a smuggled good has been recovered, has not from fulfilled 
in this case? 

ii. Whether the burden cast upon the respondent under section 187 of the 
customs Act,1969 to show that the vehicle is a legally imported one, on 
customs import duty and taxes have been paid, stands discharged by merely 
producing Police Report in the local Police Station, Islamabad regarding the 
loss of the original file? 

iii. Whether the learned Tribunal has not erred in holding that mere pending law 
of registration book of the vehicle is sufficient to prove that vehicle had been 
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lawfully imported into the country and the leviable duties and taxes have been 
paid at the time of import? 

2). Learned clotted for the applicant contends that mandatory provision of section 
147 of the Custom Act, 1969 put the ones of proof upon the respondent Who is 
claiming to be in possession of smuggled vehicle and the same was recovered from 
him; that respondent has not discharged the onus rather placed heavy reliance upon 
the excise & taxation record and chemical examiner report which are not substitute 
of custom documents and invoices required under the law; that learned Appellate 
Tribunal has erred that the respondent who is in possession of registration book of 
the vehicle has discharged the onus under the law though there is no proof of leviable 
duty and taxes qua the said vehicle in any manner. 

3). We have confronted the learned counsel for the respondent qua the status of 
vehicle in question, whereby respondent has categorically stated at the bar that 
respondent is fourth bonafide purchaser of the vehicle against valuable consideration 
and as such he has produced the original registration book which is living with 
registrar office of this Court and even Nowshera excise & taxation department has 
confirmed has confirmed the ownership in a proper manner, therefore, he has 
discharged the burden in terms of section 187 of the Customs Act 1969; that vehicle 
in question is not a smuggled vehicle in terms of Section 2(s) of  the Customs Act, 
1969 and it is the duty and responsibility of the customs authorities to serve show 
cause notice to the original owner, who firstly applied for the registration of said 
vehicle in the year 2006 before the excise & taxation department Nowshera. 

4). Arguments heard, record perused. 

5). Perusal of record reveals that Director of intelligence and Investigation Customs, 
Islamabad has prepared the seizure report dated 04.03.2020 near police check post 
at Chungi No.26 and seized the vehicle in question, which was in possession of 
Ghulam Ali Noon, who has failed to produce any lawful document of import or any 
payment slip of duty/ taxes, even he has not been able to demonstrate the record that 
such vehicle was registered after availing amnesty, therefore show cause notice was 
issued to the respondent, who replied the same which was found unsatisfactory, 
therefore, section 156 (1) clause (89) and 178 of the Customs Act, 1969 read with 
Section 3(3) of imports & Exports (Control) Act, 1950 and SRO 499/(1)/2009 has 
been applied The Collector (Adjudication) after considering each and every aspect 
has passed the following judgment:-  
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I have gone through the records of the case and herd argument of both the parties. 
The respondent claimed that the vehicle is not cut and weld and that the file of the 
vehicle was lost during the floods of 2010. While is was established through 
chemical examination that the claim regarding vehicle not being cut and weld was 
true, however the submitted documents contain an affidavit claiming that the file of 
the vehicle was lost by the former owner in 2011 which is contradictory to the 
previous claim as logically it is not possible for the same file to be lost in 2010 and 
then in 2011 again in two different ways. Moreover no record of payment of duty 
and taxes could be found available with ETO Nowshera also. It can, therefore, be 
safely inferred that vehicle is not duty and taxes paid. 

In view of above, the charges leveled in the show cause notice stand established. I 
therefore, order of out right confiscation of seized vehicle Honda Accord CL7 Car, 
bearing registration plate No. B-2163-Nowshera, Model- 2004, chassis No. Cl.7-
3050114 (1998-cc) under section 156(1) clause (89) and 178 of the Customs Act, 
1969 read with section 3(3) of Imports & Exports (Control)Act, 1950 and SRO 
499(I)/2009 dated 13.06.2009 for violation of section 2(s) 16 of customs Act, 1969 
read with section 3(1) of Imports & Exports (Control) Act, 1950 and SRO 
566(1)/2005.  

6). Feeling aggrieved with the said judgment respondent has filed custom appeal 
before the Customs Appellate Tribunal Bench-I, Islamabad which has released the 
said vehicle through impugned judgment. 

7). The primary question before this Court is as to whether in terms of section 187 
of the Customs Act, 1969, burden of proof in such type of disputed situation is upon 
a person who is found in possession of goods/vehicle in this case to prove that the 
subject vehicle has been imported or custom /taxes have been paid under the law and 
in this regard show cause notice was rightly issued to the respondent. It is trite law 
that initially burden is upon the respondent under the said provision of law and if he 
placed certain record and documents to substantiate his plea, which if proved to be 
justified, the burden had to be shifted to the custom authority. However, in this case 
respondent has heavily relied upon the registration book issued by MRA Nowshera, 
KPK, whereby vehicle was found to be registered. 

8). There is no cavil to the proposition that vehicle has been registered with excise& 
taxation department KPK in the name of respondent who is fourth owner of the 
vehicle, even it has been denied that subject vehicle was initially registered in the 
name of 1st owner, which was subsequently transferred in the name of farukh Ahmad 
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Chishti and there-after ended with respondent through online vehicle information 
system of excise & taxation department KPK. The core question is as to whether 
excise & taxation record is a substitute of any document required under Customs 
Act, 1969, the answer to this question has to be seen with reference to section 2(kka), 
whereby respondent has to demonstrate from record that the custom documents 
which he produced includes bill of lading, airway bill commercial invoice and 
packing list or similar other form or documents used for customs clearance or 
making a declaration to custom and if those document have been shown with 
reference to section 187 of the Customs Act, 1969 the onus stands discharged, 
therefore any document which is considered to be the registration book of any 
vehicle does not fall  within the meaning of documents required under the Customs 
Act , 1969 referred as Section 2(kka). 

9). Similarly, section 26 of the Customs Act, 1969 imposes an obligation that when 
any officer of the customs requires in writing from any person to produce or furnish 
information relating to importation, exportation, purchase, sales, transportation, 
storage or handling of any goods imported or exported for the purpose of any inquiry 
or investigation under the Act, such person has to produce all these necessary 
document or furnish such information as is held by that person, failing which adverse 
inference could be drawn. 

10). These provisions when confronted with learned counsel for the respondent he 
again reiterated that original record of Excise & taxation office Nowshera was lest 
and destroyed in the flood of 2010 and there is nothing available to justify that as to 
whether vehicle in question was registered after bill of lading, invoices, custom taxes 
and duties, Similarly, he has also placed another police report dated 17.08.2011 
recorded on the complaint of Ajmal Haq that all the original documents and file of 
the vehicle which was lying on its back seat were stolen and he has lodged the report 
at P.S. Madina Town, Faisalabad but we are not in position to accept such kind of 
weak stances on the part of respondent to justify the legitimacy of vehicle without 
any proof of invoice, taxes and customs documents. In such circumstances, Section 
2(s) of the Customs Act, 1969 play a key role and provides the definition of 
smuggled goods and there is no cavil to the proposition that if all those documents 
were not available, no reference could be drawn in favour of person who is in 
possession of the vehicle, especially when he conceded that he was given fair chance 
and opportunity to demonstrate his legally admissible vehicle under Customs Act, 
1969. It is incumbent duty of the respondent to produce all the documents claimed 
by the customs authorities including the goods declaration, invoices, packing list, 
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bill of lading, therefore, we are considered that smuggling is nothing but importation 
or exportation of goods secretly or clandestinely without payment of duty. 

11). We have gone through the order of Customs Appellate Tribunal, whereby 
learned judicial Member has not given substantial reasons rather placed heavy 
reliance on fact that no show cause notice was issued to the owner of the vehicle, 
which is an incorrect approach as it is the case of respondent to produce such person 
from whom he has purchased the vehicle by applying the principle of caveat-emptor. 
Even it is the obligation of respondent to verify the custom record- before purchasing 
the said vehicle especially when he was aware that the vehicle is question was 
allegedly imported vehicle/foreign origin, therefore, reliance made by the Customs 
Appellate Tribunal on the principle of equity and system of administration of justice 
in a wrong manner overriding the requirement of law. Even otherwise, it has now 
been settled that principle of bonafide purchaser in good faith and without notice is 
not a relevant ground for giving legal cover to goods which are alleged to fall within 
the ambit of smuggled or imported in violation of prohibition or restriction. This 
view has already been confirmed by this Court in Custom Reference No.05/2013, 
whereby it was held that registration of vehicle is, therefore, not a valid ground for 
condoning illegality to its import. 

12). Section 211 of the Customs Act, 1969 also does not absolve the respondent for 
non-maintenance of record as of the owners rather under lawful obligation to 
maintain such record for future purpose through Section 211(2) provides limit for 
five years but in this case it has not lawfully been demonstrated though any 
document that vehicle in question was imported through any legal means which is 
the sole responsibility of respondent. 
 
13). We have gone through the judgment rendered by Collector (Adjudication) and 
we are, therefore, in agreement that vehicle in question is liable to be confiscated out 
rightly as no legal document is available to justify its plying on roads U/S 156(1) 
clause (89) and 178 of the Custom Act, 1969 read with section T3 (3) of Imports & 
Exports (Control) Act, 1950 and SRO 499(1)/ 2009 dated 13.06.2009. As the vehicle 
has been declared to be a smuggled vehicle in terms of section 2(s) & 16 of the 
custom Act, 1969, hence, judgment rendered by customs Appellate tribunal, 
Islamabad is declared to be illegal and order of Collector (adjudication) is upheld. 
The question are answered accordingly.  
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 (FAIZ AHMAD ANJUM JANDRAN)     (MOHSIN AKHTAR KAYANI) 
   JUDGE  JUDGE 
 

Announced in open Court on 26th JAN 2021,         
 
.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-  
Disclaimer /Note: We have reproduced the judgment for facilitation of readers, 
however, the readers must study the original or certified copy of the above said 
judgment before referring it in any Court of Law. The judgment reproduced 
above is a reported judgment available in law magazines and journals namely. 
Custom Reference No. 28 of 2020.  Date of hearing 14.01.2021. 

 -.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 


