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TaxHelpline Case No. 128 of 2004 

 

Appellate Tribunal 
 

I.T.A Nos. 109/IB and 110/IB of 2004 (Assessment years 1999-00 and 2000-01), decided on 31st 

May 2004, Date of hearing: 20-05-2004. 

 

Present: MAHMOOD AHMAD MALIK, ACCOUNTANT MEMBER and SYED MASOOD UL 

HASSAN SHAH, JUDICIAL MEMBER. 

 

Appellant by: Mr. Kaleem Ashraf ACA/AR. Respondent by: Mr. Muhammad Tahir Khan, 

DR. 

 

Law: Income Tax Ordinance (XXXI OF 1979) 

Sections: 16, 24(b), 50, 52, 62, 80C(2)(a)(ii), 86 

 

ORDER 

The appellant is private limited company that provided consultancy services to petroleum 

companies. The appeals are directed against the combined order dated 20.12.2003 of the learned 

CIT(A), Zone-1, Islamabad for the two years under consideration. 

 

2. The orders of the authorities below have been perused and the issues, involved were discussed 

with the representatives of the appellant and the respondent. 

 

3. The first ground is regarding setting aside by the first appellate authority of issue regarding 

addition of Rs.569,946/- under the head Training expenses for the assessment year 1999-00. The 

assessing officer added back the claim in full on the ground that no documentary evidence in 

support of the claim had been produced and that no deduction of tax had been made at source. The 

learned CIT(A) has observed that the DCIT disallowed the claim because necessary documentary 

evidence for deduction of tax at source had not been filed. In similar circumstances in the preceding 

assessment year, the first appellate authority had set aside the addition with the direction that same 

may be reexamined. The order of the CIT(A) in this respect was confirmed by the Tribunal vide 

order dated 13.3.2002 in ITA Nos. 83 and 84(IB)/2000-01 for the assessment year 1997-98 and 

1998-99. Accordingly through the impugned order, the learned CIT(A) set aside the addition with 

the direction that the issue may be reexamined in light of the direction given by the appellate 

authorities for the previous year. 

 

4. The learned AR submitted that the amount paid under the head was exempt under relevant 

provisions of the Treaty for Avoidance of Double taxation between Pakistan and U.S.A. He further 

stated that no notice was issued before making the addition and the assessee was not confronted 

on this issue. The learned DR stated that the assessee had been duly confronted with the addition 

but the assessee had not filed the details. 
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5. We find that the issue requires determination of the facts whether the payment enjoyed 

exemption under the relevant provisions and whether the claim was verifiable or not. In these 

circumstances, we maintain the order of the learned CIT(A) and direct the assessing officer to re-

examine the claim and decide the issue as per facts and circumstances of the case and after allowing 

reasonable opportunity of hearing to the assessee. 

 

6. The second issue relevant for both the years under appeal is that the assessee had paid to the 

non-resident principal company namely M/S Mathtec Inc. U.S.A. sums of Rs.459,100/- and 

Rs.2,893,775/- for the assessment years 1999-2000 and 2000-01 respectively under the head 

“royalty” and no deduction of tax was made at source. The assessee claimed that no deduction of 

tax at source was to be made because the income of the principal company was exempt from tax 

in Pakistan in accordance with the provisions of the Convention for Avoidance of Double Taxation 

between Pakistan and U.S.A The assessing officer observed that no such exemption was available 

and that complete details and nature of royalty had not been provided on behalf of the assessee. 

Accordingly he disallowed the claim under section 24(b) of the repealed Income Tax Ordinance, 

1979. The learned CIT(A) set aside this issue also with the direction that the same may be 

examined in light of the directions given by the appellate authorities for the preceding years. The 

learned AR submitted before us that the amount was exempt in the case of the recipient under 

Article VIII of the Avoidance of Double Taxation Agreement. The learned DR supported the 

orders of the authorities below for the reasons recorded therein. 

 

7. We have perused the orders of the authorities below on this issue. So far as the assessment year 

1999-2000 is concerned, the assessing officer has made disallowance without discussing the 

relevant provisions of Avoidance of Double Taxation Agreement. The assessing officer has 

observed in the assessment order for the assessment year 2000-01 that under Article VIII(1) of the 

Treaty, royalty is exempt if paid on account of using or privilege of using any copyright, patent. 

Design, secret process or formula, trade-mark, or other like property but the assessee did not 

provide relevant details and the nature of the royalty. It appears that the relevant provision has not 

been properly examined with regard to the claim of the assessee. Accordingly we uphold the order 

of the first appellate authority with the direction that the assessee be provided reasonable 

opportunity to provide relevant details about the claim and the issue may be decided in accordance 

with the relevant provisions of Avoidance of Double Taxation Agreement. 

 

8. The next ground of appeal is that the learned CIT(A) misdirected himself in 

restricting/confirming the disallowance of following expenses in the P&L account without 

appreciating the true facts:- 

 

1999-00 

__________________________________________________________________________ 

S. No. Expenses Rate Addition CIT(A) 

No. by ITO 

__________________________________________________________________________ 
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1. Traveling and Conveyance 15% 821,512 Restricted to 10% 

2. Communication 15% 394,400 Restricted to 10% 

3. Vehicle running and maintenance 20% 204,968 Restricted to 10% 

4. Other expenses 40% 471,803 Restricted to 25% 

5. Printing and Stationary 15% 93,938 Confirmed addition of 15% 

6. Office Supplies 15% 138,079 Confirmed addition of 15% 

7. Entertainment 20% 121,054 Confirmed addition of 20% 

__________________________________________________________________________ 

 

2000-01 

__________________________________________________________________________ 

1. Traveling and Conveyance 15% 891,871 Restricted to 10% 

2. Communication 15% 295,258 Restricted to 10% 

3. Vehicle running and maintenance 20% 147,743 Restricted to 10% 

4. Other expenses 40% 638,862 Restricted to 25% 

5. Printing and Stationary 15% 249,981 Confirmed addition of 15% 

6. Office Supplies 15% 95.654 Confirmed addition of 15% 

7. Entertainment 20% 185,128 Confirmed addition of 20% 

__________________________________________________________________________ 

 

 

9. The learned AR submitted that the disallowances had been made without quoting any single 

instance of un-verifiability and in view of the following case law no addition could be made 

without confronting the assessee and giving any instance of unverifiable nature of expenses:- 

 

1. (1991) 64 Tax 42 (Trib.)=1991 PTD (Trib) 804 

2. 1991 PTD (Trib) 643 

3. (1990) 62 Tax 113= 1990 PTD (Trib) 925 

4. 1989 PTD (Trib) 39 

5. 1985 PTD (Trib) 175 

6. (1984) 50 Tax 233 (H.C). 

7. (2003) 87 Tax 129 (Trib.)= 2003 PTD (Trib) 625 

8. (2003) 88 Tax 48 (Trib.)= 2003 PTD (Trib) 2668 

9. (2002) 85 Tax 21 (Trib.)= 2002 PTD (Trib) 1583 

10. (2003) 87 TAX 162 (H.C. Lahore)=2002 PTD 1496 (Lah.H.C.) 

 

10. The learned DR submitted that the first appellate authority had given relief in the same 

proportion as given by the Tribunal for the preceding years and therefore no further relief was 

called for. 

 

11. We partly agree with the arguments of the learned AR. The proviso to sub-section (1) of section 

62 lays down that where the assessee produces books of accounts no addition could be made 

without pointing out defects to the assessee and without incorporating his explanation in the 
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assessment order and rebutting it accordingly. However, the facts of this case are different from 

the case law cited to the extent that the case under consideration has a history of additions made 

under various heads of the Profit and Loss Account. The assessing officer made add backs under 

various heads due to similar defects in the immediately preceding years. The Tribunal in the earlier 

years maintained the disallowances made under various heads, though it reduced the percentage 

add backs. The learned CIT(A) has restricted the add backs during the years under appeal as per 

order of the Tribunal for the preceding years. He has followed the history of the case. The case 

law cited in distinguishable. In some of the cases cited at the bar, the assessees had history of 

acceptance of declared version. While in other cases facts have not been discussed from this angle. 

The argument of the learned AR that each year is an independent and separate year and history of 

the case should not be made the basis for add backs in each year would have been valid if the 

circumstances of the case would have been any different from last year. This is not the case of the 

assessee that account books were maintained in any way better than the year preceding. The 

assessing officer has observed that details of expenses were only partially supported by 

documentary evidence and vouchers. As stated earlier additions made on similar grounds in the 

preceding year were maintained in appeal; though the percentage of additions was reduced by the 

Tribunal. Nevertheless it appears that the learned assessing officer relied mainly on the history of 

the case as established at the level of the Tribunal. He did not make a concerted effort to examine 

the claim of the assessee. In these circumstances we deem it proper that a fair opportunity is 

provided both to the department and to the assessee in this regard. Accordingly, we set aside the 

issue of add backs also and direct the assessing officer to examine the claim under various heads 

of P&L account. It any defects are found the same should be confronted through notice as per 

proviso to sub-section (1) of section 62 of the repealed Income Tax Ordinance, 1979 and the claim 

of the assessee should be decided accordingly. 

 

12. The nest ground is that the learned CIT(A) was not justified in confirming the treatment given 

by the assessing officer in respect of the interest-free loan advanced to the employees. The assessee 

had advanced interest free loan to the employees amounting to Rs.1,076,300/- and Rs.217,153/- in 

the assessment years 1999-00 and 2000-01 respectively. The learned assessing officer considered 

the same as perquisites in the hands of the employees as defined in section 16 of the repealed 

Income Tax Ordinance, 1979 and added the same under section 24(i). Another reason given for 

the addition was that the assessee was engaged in heavy borrowing against which interest expenses 

had been allowed the therefore the loan given to the employees was not cost-free for the bank. The 

assessing officer worked out markup @ 18.25% and made an addition of Rs.196,424/- in the 

assessment year 1999-2000 and of Rs.39,630/- in the assessment year 2000-01. While making the 

additions the learned assessing officer has relied upon the decisions given in the following un-

reported cases of this Tribunal:- 

 

(i) ITA No.652 and 628(KB)/1999-2000 dated 24.4.2000. 

(ii) ITA No.745(KB) of 2000-01 dated 30.4.2001. The learned CIT(A) agreed with the assessing 

officer and confirmed the additions made at the assessment stage. 
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13. The learned AR submitted that in order to make addition under section 24(i) an expenditure 

had to be “incurred”. He stated that no expense had been incurred and the assessee had not claimed 

any expenditure and therefore there is no question of making any addition under the head. He 

stated that the concept of making addition on the basis of mark up in such circumstance has been 

introduced under the Income tax Ordinance, 2001 but no such concept was available as per the 

provisions of the Income Tax Ordinance, 1979. He referred to the Tribunal’s decision in (2002) 

85 TAX 364 (Trib) to argue that no addition could be made unless it was specifically provided 

under a provision of law. He also referred the Indian Supreme Court decision referred to (2002) 

85 Tax 217 (S.C. India) and stated that the interest free loan to employees could not be treated as 

perquisite to employees and added in income. The learned DR, however, stated that in view of the 

case law referred to in the assessment order the interest on such loan was liable to be added in 

income. 

 

14. We tend to agree with the department view. The learned AR did not refer to any Pakistani case 

law in his support. The Tribunal’s decision referred to by the learned AR was given in a different 

context of a deeming provision to charge interest which was withdrawn from the repealed Income 

Tax Ordinance, 1979. The Indian case law is not relevant because the provisions of Indian law are 

not identical. The case law referred to in the order of the assessing officer shows that interest free 

loan was liable to be added in income in pursuance of the provisions of section 24(i) read with the 

provisions contained in section 16(2)(d)(iv) of the repealed Income Tax Ordinance, 1979. The 

issue has been discussed at length by the learned members of the D.B in ITA Nos. 652 and 653/KB 

of 1999-00 dated 24.4.00. The various aspects have been dealt with in detail in this order. The 

issue regarding the deeming provisions to charge interest under sub-section (1) of section 12 which 

has been referred to in the Tribunal’s decision cited by the learned AR namely (2002) 85 TAX 364 

(Trib) has also been discussed in this order. Since the decision is unreported it is worth-while to 

reproduce hereunder relevant extract, though a lengthy one, from this decision:- 

 

“6........The next objection is to the setting aside of the addition of Rs.5 million in excess perquisites 

on account of loan to the employees at concessional rate of interest instead of deleting the same. 

7. A perusal of assessment order shows that the assessing officer discovered that the appellant 

advanced loan to employees and executives at concessional rate and these loans as on 30.6.1998 

were to the tune of Rs.68.149 million. The appellant was confronted on the issue as to why the 

loan on concessional rate has not been considered for working of excess perquisites. It was 

contended on behalf of appellant that u/s 24(i) any expenditure incurred by an assessee on the 

provisions of perquisites allowances or other benefits to any employee in excess of 50% of his 

salary excluding perquisites allowance or other benefits can be added to the total income and, 

therefore, for the purpose of excess perquisites an expenditure incurred by an assessee can be 

considered. According to appellant no expenditure was incurred by the appellant for providing 

loans to the employees at concessional rate as these loans were provided to the employees out of 

non-interest bearing funds i.e. current accounts and retained profits and reserves of the bank. In 

short the plea was taken that no cost or expense is incurred by the appellant bank for providing 

any perquisites, allowance or other benefits to its employees and, therefore, no addition can be 

made u/s 24(i). Reliance was placed on the Tribunal’s decision reported as (1979)40-TAX-9. It 
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was further contended that although in the definition of perquisites contained in sub-section (2) of 

section 16 the value of any benefit provided free of cost or a concessional rate was incurred but 

for this purpose first, such value is required to be determined. According to appellant sub-section 

(7) of section 12 of the Income Tax Ordinance provided a basis for determining the value of 

deemed income in the case of interest free or concessional rate of interest bearing loans but the 

provisions of sub-section (7) of section 12 has become inoperative w.e.f. 01.7.1985, therefore, 

there was no basis to determine the value of such deemed income and accordingly the same cannot 

be included in the working of excess perquisites. The assessing officer did not accept the 

contention for the reason that funds available with the bank are in pool and assessee failed prove 

that separate identifiable funds from current account or reserves were utilized for employees loans. 

These pools were used and no details of use of interest free funds were provided and, therefore the 

arguments of interest free funds and non-incurring of expenditure was not acceptable. Secondly, 

the arguments that he value of benefit cannot be worked out due to non-operation of section 12(7) 

of the Income Tax Ordinance is also un-acceptable because the value of perquisites can be 

determined on the strength of rule 18 of the Income Tax Rules, 1982 without resorting to section 

12(7) which deals with a different situation. The assessing officer worked out the value of benefit 

and thereafter added an amount of Rs.5 million to the total income on account of value of benefit 

provided for concessional loan. The learned CIT(A) confirmed the treatment in principle holding 

that a provision of interest free or concessional loan to employees amounted to perquisites taxable 

in their hands and the arguments that the bank had provided the loan to employees out of funds 

which were cost free does not hold much water as a bank funds are never cost free. The learned 

CIT(A) however, set-aside the addition with the direction to DCIT to ascertain the correct 

inadmissible amount as according to AR of the appellant even if the concession allowed to the 

employees was held to be perquisites, the correct addition would be Rs.2.5 million and not Rs.5 

million. 8. The learned counsel for the appellant has reiterated the contentions raised before the 

lower forum. He has contended that in substance it is interest free loan and bank has merely 

charged service charges. However, he has conceded that in view of definition of perquisites given 

in sub-section (2) of section 16 it is a perquisite but according to him no addition can be made u/s 

24(i) as the interest is not expenditure incurred by the assessee. In support of his contention he has 

again placed reliance on the judgment of the Tribunal reported as (1979-40-Tax-9). We have gone 

through the above judgment and we have found that interest was charged by the assessee in the 

cited case at the reduced rate from advances made to its employees. The assessee in the cited case 

was also a Public Banking Company. The Income Tax Officer treated these payments as short 

recoveries from employees as the amounts expended for providing benefit or other facilities to its 

employees and was included in computing excess perquisites in terms of section 10(4)(d) of the 

Income Tax Act. The additions were made accordingly. It was contended before the Tribunal that 

short recoveries of interest from the employees are not expenses. The second contention was that 

it can be held as fictional income which will enjoy exemption. The second argument was not 

accepted. So far the first contention is concerned, it was observed that the short recoveries of 

interest itself has been recorded in the book and, therefore, the assessee can claim that no 

expenditure had been incurred by way of perquisites or benefit to its employees. Ultimately it was 

held that these amounts were not debited and claimed by the appellant and, therefore, the same 

could not be considered u/s 10(4)(d) as expenditure incurred. We are of the view that with the 
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repeal of Income Tax Act, 1922 and promulgation of the Income Tax Ordinance, 1979 the 

judgment reported as (1979)-40-Tax-9 has become irrelevant. No parallel provisions have been 

brought to our notice in the repealed Income Tax Act, 1922 to the definition of expression 

‘perquisites’ contained in section 16(2)(b) under which the value of any benefit provided free of 

cost or a concessional rate is to be included perquisites. When the provisions contained in section 

24(i) are read with the provisions contained in section 16(2)(b)(iv), we find that the law interpreted 

by the assessing officer and confirmed by the learned CIT(A) is not open to any exception. The 

findings of the learned two officers below are, therefore, upheld.” 

 

15. We respectfully agree with the above reasoning which was given by the learned JM, Mr. 

Mujibullah Siddiqui, now honourable judge of the Sind High Court. Accordingly the orders of the 

authorities below on the issue of interest free loans are upheld. The appeal fails on this ground. 

 

16. The assessee company had made various payments on account of services rendered, purchase 

of fixed assets etc. and as per impugned assessment order, no deduction of tax was made at source. 

Accordingly the assessing officer invoked the provisions of section 52 and held the assessee to be 

in default and created tax liability u/s 52/86 or Rs.277,834/- in the assessment year 1999-2000 and 

of Rs.915,876/- for the assessment year 2000-01 in respect of the payments made by the assessee 

under various heads. It was stated before the CIT(A) on behalf of the assessee tha the payments 

were not liable to tax as the payments on account royalty and training expenses made to non-

resident companies were covered under the relevant provision of Avoidance of Double Taxation 

Agreement and that some of the payments were made to Federal Government Organizations where 

no withholding tax was required to be deducted under section 50(4). It was also stated that 

payments made to leasing companies were also not liable to withholding tax in view of the CBR’s 

Circular. The learned CIT(A) set aside the issue with the direction that the contention of the 

assessee may be examined in the light of the evidence and action taken in accordance with the 

provision of law. 

 

17. The learned AR reiterated the arguments given before the first appellate authority and referred 

to the case law decided as 75 Tax 223 and contended that tax liability created in respect of 

payments covered under the Treaty provisions should be deleted. Likewise it was stated that no 

deduction was required to be made from the payments made to government institutions. The 

learned DR submitted that no prejudice was caused with the direction of the first appellate 

authority. The issue regarding royalty paid and expenses incurred on account of training expenses 

has already been set aside above. Further the perusal of the assessment orders shows that relevant 

facts have not discussed in the assessment orders. In this view of the matter we uphold the order 

of the first appellate authority in setting aside the assessment on the applicability of tax under 

section 52/86. The assessing officer is directed to provide reasonable opportunity of hearing to the 

assessee and to decide the issue after examining the evidence available with the assessee. 

 

18. The last issue which is relevant for the assessment year 2000-01 is regarding the applicability 

of provisions of section 80C (2)(a)(ii). The assessee imported computer equipment worth 

Rs.3,793,799/- from Singapore. No deduction of tax was made at the import stage. The assessee 
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submitted before the assessing officer that no such deduction was liable to be made in view of the 

relevant provisions of Agreement of Avoidance of Double Taxation with Singapore. The assessing 

officer observed that the assessee had no permanent establishment in Singapore and as such the 

assessee was not covered under the relevant provisions of the Agreement. Accordingly the total 

import of the assessee was subjected to tax under the presumptive tax regime. The assessee 

submitted before the first appellate authority that he computer equipment was imported as fixed 

asset for use by the company for deriving income chargeable to tax and that it was not commercial 

import for sale and therefore the provisions of section 80C were not attracted. The learned CIT(A) 

did not accept the arguments of the learned AR. He observed that no condition had been provided 

in section 80C regarding the commercial or other imports for deduction of tax under section 50(5). 

He further observed that vide section 80C(2)(a)(ii) the amount is computed for the purpose of 

collection of tax under sub-section(5) of section 50 in respect of goods imported not being goods 

imported by an industrial undertaking as raw material for its own consumption. The learned 

CIT(A) held that the goods imported were not raw material used for own consumption and 

therefore these was not covered by the exclusions as provided for in section 80C. The addition 

made was accordingly confirmed. 

 

19. The learned AR reiterated the submissions made before the first appellate authority, whereas 

the learned DR stated that orders of the authorities below did not suffer from any infirmity and 

should be maintained. 

 

20. We find that the reasons given in the assessment order and in the order of the first appellate 

authority are different in nature. The learned CIT(A) has not given any finding regarding the claim 

of the assessee that exemption was available under the relevant provisions of Avoidance of Double 

Taxation Agreement. Further the assessing officer has not examined the issue in the context of the 

provisions of section 80C(2)(a)(ii). In this view of the matter it appears that the issue has not been 

properly thrashed out and the assessee has not been provided reasonable opportunity of being 

heard. Accordingly we set aside this issue also. The assessing officer is directed to examine the 

issue properly and to decide the same in accordance with law, after providing reasonable 

opportunity of hearing. 

 

21. Both the appeals are disposed in the manner indicated above. 

 

Appeals disposed of accordingly. 

.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 

Disclaimer /Note: We have reproduced the judgment for facilitation of readers; however, the 

readers must study the original or certified copy of the above said judgment before referring it in 

any Court of Law. The judgment as reproduced above is a reported judgment available in law 

magazines and journals namely (2005)91 TAX 191 & 2005 PTD 1734. 
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- 
 


