TaxHelpline Case No. 180 of 2013
[INLAND REVENUE APPELLATE TRIBUNAL]
I.T.As. Nos.586/IB to 588/IB of 2009, decided on 5th
January, 2010
Mr. Munsif Khan Minhas, Judicial Member, Ch. Nazir Ahmad,
Accountant Member
Appellant by: Mr. Sardar Ali Khawaja, DR. Respondent by: Mr.
Muddassar Khalid, ACA
C.I.T. (LEGAL DIVISION), LTU, ISLAMABAD
vs
Messrs ZHONGXING TELECOM PAKISTAN (PVT.) LIMITED,
ISLAMABAD
ORDER
The Department has filed these appeals against the combined order
dated 9-5-2009 passed by CIT(Appeals-I), Islamabad for the tax
years 2003, 2004 and 2005 on the following ground:-(i) That the learned CIT(A) is not justified to annul the order under
section 122(5A) as the same was made because taxpayer wrongly
claimed tax deduction under section 148 as adjustable whereas the
tax deducted under section 148 falls under the ambit of PTR.
2. Brief facts leading to the appeals are that the assessee, a Private
Limited Company which derives income from execution of turnkey
contracts in the telecom sector and the only source of income other
than contractual receipts is interest on PLS bank accounts.
Fabrication and Erection of exchanges/BTS sites etc. is carried out
by Company for PTCL and other customers. The assessee filed its
returns for tax years 2003, 2004 and 2005 by returning contractual
receipts in statement of final tax filed under section 114 of the
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Ordinance and offering the gross interest income (without claiming
any deduction) in the normal return of income. No expense
whatsoever was claimed in the aforesaid tax years. Assessments
were amended by the Taxation Officer under section 122(5A) by
treating the Company as a commercial importer as well as a turnkey
contractor. Being dissatisfied with this treatment the assessee went
into appeal before the learned CIT(A) whereby he held that
impugned orders under section 122 of the Income Tax Ordinance
are void ab-initio for the years under appeal and annulled the same
as being legally not tenable with the following observation:-"After having gone through the contents of the show cause notice as
well as arguments furnished by the AR, I am of the considered
opinion that the Assessing Officer did not bother at all to understand
and appreciate the facts of the case rather he preferred to create
infractuous huge demands. I honestly feel that he should have
sought guidance from his senior officers to proceed in the case
because it appears from the impugned order that the Taxation
Officer was quite unable to understand the Company's nature of
business. It is because of this deficiency that he has authored such a
defective order which is not sustainable in law. The grounds taken
and arguments put forth by AR carry substantial weight. Matter of
the fact is that appellant company had declared income from two
sources i.e. Contract and related receipts subject to PTR and interest
income subject to tax at normal rate. Besides, the appellant
company had declared no other income nor claimed any loss or
expense. The Taxation Officer failed to appreciate the facts and
figures of the returned version and wrongly applied the provisions of
section 122 of the Income Tax Ordinance to appellant company. The
only sources of income are contractual and related receipts which
are covered by PTR and tax deduction thereon is full and final
discharge of the appellant's tax liability, the other income as
declared is interest income, which is liable to be taxed at normal
rate. Since the impugned orders under section 122 of the Income
Tax Ordinance are void ab-initio, they are hereby annulled".
Being dissatisfied with the treatment accorded by the learned CIT(A)
the department has come up in appeal before the Tribunal on the
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ground raised in para 1.
3. It is argued by learned DR that in case of the assessee both the
taxes paid i.e. at the time of Import and amount received against
contractual receipts are final tax liability. Section 148(7) of the
Income Tax Ordinance, 2001 clarifies the position of finality of tax
collection at import stage by commercial importer and adjustable in
cases where raw material has imported by industrial undertaking for
their own consumption. The learned DR further argued that AR of
the Assessee has admitted that Assessee Company is engaged in
number of turnkey contracts the items imported constitute part of
the company's turnkey contractual obligation. Supply of goods and
execution of contract are separately described in section 153 of the
Income Tax Ordinance, 2001. Tax deductible against contractual
receipts is discharge of final tax liability. No element of supply is
involved
in
this
case.
4. On the other hand learned AR has argued that Company's
assessment for the assessment year 2002-2003 was framed vide
order dated December 26, 2003 whereby contractual receipts as
returned were accepted. As the credit for taxes paid/suffered was
short allowed accordingly, the rectification application was made and
rectified assessment order was passed on February 18, 2003 and no
adverse inference was made with regard to income returned by the
Company. The Assessing Officer instead of following the established
history preferred to pass the impugned orders. The learned AR has
further argued that section 153(5) (iii) of the Income Tax Ordinance
states that goods should sold in the same condition they were in
when imported. In the case under consideration, the imported goods
are not sold in the state in which they were imported and became
part of the overall turnkey contracts, whereby they are
consumed/used in furtherance of the contracts reached between the
Company and its customers, thus by any stretch of imagination of
the goods imported for consumption/use in furtherance of
contractual obligations cannot be termed as commercial imports.
The learned AR also relied on provisions of section 153 of the
Ordinance which state that the tax-suffered at source from the
receipts against contract is final discharge of tax liability.
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"153. Payments for goods and services.---(1) Every prescribed
person making a payment in full or part including a payment by way
of advance to a resident person or permanent establishment in
Pakistan of a non-resident person(a)

________________

(b)

________________

(c) On the execution of a contract, other than a contract for the sale
of goods or the rendering of or providing of services,
Shall, at the time of making the payment, deduct tax from the gross
amount…..
(5)

Subsection

(a)

a

(1)

shall

sale

of

not
goods

apply
where

to

-

(i)

________________

(ii)

________________

(iii) The goods are sold in the same condition they were in when
imported;
(b)

a

refund

of

any

security

deposit;

(6) The tax deducted under this section shall be a final tax on the
income of a resident person arising from transactions referred to in
clause (a) or (c) of subsection (1).
Learned AR has also stated that the contracts executed by the
company are chargeable to tax under section 153 of the Ordinance
and the incidence of taxation would be at the stage of receipts in
accordance with the terms of the respective contracts and not under
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section 148 of the Ordinance when items/ spare parts etc. required
for aforesaid contracts are imported. Assessing Officer has not
extended any plausible reason for treating the company as a
commercial importer without appreciating the facts of the case and
usage/consumption of the items being imported.
5. We have heard the respective submissions of both parties,
perused the relevant record. We are of the considered opinion that
learned CIT(A) has rightly recorded the finding that Assessing Officer
did not bother to understand and appreciate the facts of the case
and he should have sought guidance from his senior officers. The
assessee Company has various contracts and raw material is
imported for usage in these contracts. Thus it cannot be taxed twice,
one, at the time of import stage and against at the stage of fulfilling
contractual obligatio. Full and final discharge of tax liability is to be
applied at the final stage i.e. at the time of contractual payments
and tax deducted at import stage is to be adjusted. With these
findings we fully endrose view of the learned CIT(A).
6. The order passed by the learned first appellate authority is not
open to any exception. It is upheld and maintained. The
departmental appeals being without any merit hereby stand
dismissed.
Appeal dismissed
.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.Disclaimer /Note: We have reproduced the judgment for facilitation of readers, however, the
readers must study the original or certified copy of the above said judgment before referring it in
any Court of Law. The judgment as reproduced above is a reported judgment available in law
magazines and journals namely PTCL 2013 CL 398 2013 PTD 1165.
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-
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[INLAND REVENUE APPELLATE TRIBUNAL]
l.T.As. Nos. 5545/LB and 5546/LB of 2005, decided on 21st
May, 2012
Before Shahid Jamil Khan, Judicial Member and Muhammad
Zaheer-ud-Din, Accountant Member
Sajjad Tasleem D.R. for Appellant. Viqar A. Khan, for
Respondent
ORDER
SHAHID JAMIL KHAN (JUDICIAL MEMBER).---These appeals are
fixed upon receiving a judgment dated 17-2-2010 by Lahore High
Court, Lahore. Honourable Court has sent this judgment under its
seal, as required under section 133 subsection (5) of Income Tax
Ordinance, 2001. These appeals were decided by this Tribunal and
following questions of law, from the judgment of Tribunal were
placed before Honourable High Court:-(i) "Whether under the facts and in circumstances of the case the
learned ITAT was legally justified in holding that section 122(5A) of
the Income Tax Ordinance, 2001 brought into statute through
Finance Act, 2003 is not applicable to the assessments completed
before the promulgation of the Income Tax Ordinance, 2001,
whereas the amendment brought in through Finance Ordinance,
2002 in subsection (1) of section 122 extends the applicability of
section 122 to the assessments completed under the provisions of
Income Tax Ordinance, 1979 as well?
(ii) Whether under the facts and in circumstances of the case the
learned ITAT was legally justified to overlook the distinction between
the provisions of law being substantive in nature i.e. the charging
sections and the provisions of law relating to procedure"?
2. Since these questions had already been decided by Supreme
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Court of Pakistan in Elli Lilly Pakistan (Pvt.) Ltd., case 2009 PTD
1392, therefore, Honourable High Court, after reproducing relevant
portion from the judgment decided all Tax References in following
words:-"As the questions of law raised in these Tax References have been
answered by the Supreme Court of Pakistan, these references are,
therefore, disposed of in terms of the above referred judgment of
the
august
Supreme
Court
of
Pakistan".
3. It is pointed out by the representatives appearing for taxpayers,
that under the provisions of subsection (5) to section 133 of Income
Tax Ordinance, 2001, this Tribunal is not required to pass any
consequential order. In their opinion, judgments of this Tribunal
"stood modified accordingly" by operation of law. The DR, appearing
for the department, however, have submitted that provisions of the
Repealed Income Tax Ordinance, 1979 shall apply, where this
Tribunal was required to pass an order to give effect to the
modification in its judgments, keeping in view the judgment by
Honourable High Court. The DR has also pointed out that in some of
the references, decided by the Honourable High Court the questions
noted in the judgment by the Honourable High Court were not
referred and the said references were inadvertently decided. It is
also contended that the Tribunal has to observe that the question of
law decided by the Honourable High Court did not arise from its
judgment.
4. We have carefully examined the existing and repealed provisions
of the Income Tax Ordinances of 2001 and 1979. Under the
sub-section (6) of section 136 of the Repealed Income Tax
Ordinance, 1979 the Tribunal was required to pass an order where it
was necessary to dispose of the case conformably to the judgment
by the High Court. Whereas in the existing provisions i.e. subsection
(5) of the section 133 of the Income Tax Ordinance, 2001 the
Tribunal is not required to pass any order rather the order of
Tribunal stands modified accordingly by operation of law. Relevant
subsections of both the Ordinances are reproduced here:--
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Section 136(6) of ITO 1979
The High Court upon the hearing of any such case, shall decide the
questions of law raised thereby and shall deliver its judgment
thereon containing the grounds on which such decision is founded
and shall send a copy of such judgment under the seal of the Court
and the signature of the Registrar to the Appellate Tribunal which
shall pass such orders as are necessary to dispose of the case
conformably to such judgment.
Section 133(5) of ITO 2001
"The High Court upon hearing a reference under this section shall
decide the question of law raised by the reference and pass
judgment thereon specifying the grounds on which such judgment is
based and the Tribunal's order shall stand modified accordingly. The
Court shall send a copy of the judgment under the seal of the Court
to the Appellate Tribunal."
5. After perusing both the provisions in juxtaposition we have no
doubt in our mind that Tribunal has no power to comment even on
the judgment delivered by the Honourable High Court. The order
under the repealed provisions was only an administrative order to be
communicated to the parties pointing out necessary effect of High
Courts judgments to bring the order of the Tribunal in conformity
with the judgment passed by the Honourable High Court. Under the
new provision the order sent by the Honourable High Court is
required
to
be
placed
in
respective
file
only.
6. Be that as it may, without going into the controversy whether old
or existing provision applies we direct the office to send the copy of
the judgment of the Honourable High Court along with this order to
respective parties. The order passed by the Honourable High Court is
self-explanatory and the parties concerned are bound by this
judgment. It may, however, be observed that the cases where
above noted questions of Law were wrongly placed before the
Honourable High Court for opinion, as asserted by the DR, the
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department or the affected party may directly approach the
Honourable High Court for redressal of their grievance.
Order accordingly
.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.Disclaimer /Note: We have reproduced the judgment for facilitation of readers, however, the
readers must study the original or certified copy of the above said judgment before referring it in
any Court of Law. The judgment as reproduced above is a reported judgment available in law
magazines and journals namely 2013 PTD 1297, 107 TAX 171.
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-
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