Taxhelpline Case No. 116 of 2013
[INLAND REVENUE APPELLATE TRIBUNAL]
FEA No.09/IB/2012 Date of Hearing 09.10.2012
Ikram Ullah Ghauri, Accountant Member and Munsif Khan
Minhas, Judicial Member
Appellant by Mr. Mudasser Khalid, ACA. Respondent by Mr.
Imran Shah, DR
M/s. Defence Housing Authority, Islamabad. Appellant
Vs
1. Commissioner Inland Revenue, (Appeals-I), Islamabad. 2.
Assistant Commissioner, Inland Revenue (Audit-III), Large
Taxpayers Unit, Islamabad
JUDGMENT---The appeal has been filed by the Appellant against
Sales Tax Order-in-Appeal No. 21/2012 dated 3.01.2012 passed by
the Commissioner Inland Revenue (Appeals-II), Islamabad.
2. The appellant has filed the appeal on the following grounds:2.1. The order passed by the Commissioner, is bad in law, non
speaking; arbitrary, unjust, perverse and against the facts of the
case.
2.2. That the Commissioner and the Assistant Commissioner both
failed to understand at the very outset the structure of Federal
Excise law and rules made there under with respect to nature of
transactions and industry practice and therefore have tried to
burden the taxpayer with impugned levy without force of law.
2.3. That the Federal Excise Duty under section 3 of the Federal
Excise Act, 2005 is levied on services rendered, whereas no such
services have been rendered to the members during the period July
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2008 till March 2011 for which impugned order has been issued.
2.4. That the ultra vires of inclusion of definition of "property
developers and promoters" in section 2 sub section (19a) and entry
No. 12 in the table II of the First Schedule to the Finance Act, 2005
has already been challenged by the appellant before Honorable
Islamabad High Court, Islamabad through Writ Petition filed after
issuance of order in appeal and for further pursuance of the case on
facts, this appeal has been preferred.
2.5 That the services rendered cannot be ascertained in case of land
development till the time of completion of 100% development work
and handing over of physical possession of the developed plot to the
member, the time when the services are finally considered to be
rendered to the owner of plot.
2.6. That Federal Excise Duty on the development services can only
be levied and collected once the services are considered to have
been rendered and not before.
2.7. That the appellant has only got a percentage of area developed
by its developers, which is still not available for handing over of
possession to the members and no such member has been handed
over possession of any plot in the said area for dwelling or
commercial use in the subject period from July 2008 to March 2011,
therefore there is no question of service of development rendered till
this date.
2.8. That the appellant is not directly engaged in the development of
land. In fact, the contractor/developer actually provides services of
development of land into housing plots or commercial plots for
members. The appellant act in fiduciary relationship to their embers
and is engaged in managing the development work on behalf of their
members.
2.9. That the liability to pay FED under section 3(5)(c) of the Act, in
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case of services provided or rendered in Pakistan, is of the person
providing or rendering such service.
2.10. That the appellant do not issue any invoice to their members
of development work rather it receives monies from time to time
from their members for development work executed by the
contactor/developer.
2.11. That there is no manner prescribed by the Legislature in the
Act or FBR through any circular/notification till to date for levy and
collection of FED on the development of land and construction of
residential or commercial units as to who shall charge and collect the
FED and when it shall be charged.
2.12. The impugned orders are ab-initio void because there are
based on whims and conjectures and have no nexus with reality.
2.13. That the Commissioner failed to appreciate the fact that the
Assistant Commissioner has misconceived the provisions of section 2
(19), 3,4,8,17,19 of the Federal Excise Act, 2005 read with Rules
7,9,19,44,45 & 47 of Federal Excise Rules.
2.14. That the Commissioner unjustly relied upon the wrong
interpretation and contemplation of the transfer and allotment
procedure adopted by the Assistant Commissioner and due to this
wrong interpretation both failed to understand the whole issue.
2.15. That, the appellant craves, leave to add, alter, withdraw or
amend any ground of appeal.
3. Brief facts of the case are that it was observed during audit of the
appellant that they had not paid FED of Rs.224,350,000/- on
account of developed land for residential and commercial units.
Accordingly they were issued a show cause notice, reply of the
appellant was not accepted and an order was passed for the
recovery of above stated amount along with default surcharge and
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penalty.
4. The AR of the appellant stated that Federal Excise Duty under
section 3 of the Federal Excise Act, 2005 is levied on services
rendered even if paid in cash or though deferred payments but not
on advances received from members/customers for rendering of
such services. He further stated that the services rendered cannot
be ascertained in case of land development till the time of
completion of 100% development work and handing over of physical
possession of the developed plot to the member, when the services
are finally considered to be rendered to the owner of plot. He further
argued that the appellant is not directly engaged in the development
of land. The fact, the contractor/developer actually provides services
of development of land into housing plots or commercial plots for
members. The appellant acts in fiduciary relationship to their
members and is engaged in managing the development work on
behalf of their members. The question involve I the case is whether
FED is applicable when booking was made or when handed over the
customers and secondly who is responsible to pay FED whether the
appellant or the contractor/developer.
5. The learned DR argued that the issue involved in the instant
appeal is non payment of FED on development of land into
residential and commercial units. The Federal Government had
levied Federal Excise Duty vide Finance Act, 2008 @ Rs.100/- per sq
yard of land developed into residential and commercial plots. The
appellant provided details of developed land during the period
01.07.2008 to 31.03.2011 and claimed that the demand of
Rs.224,350,000/- was illegal.
6. We have heard both the parties. Prima-facie, the single
controversy in this case is the characterization of the time when the
excisable services (i.e) development of land in to residential or
commercial plots stands performed in terms of section 3 (5) (c) of
the Federal Excise Act, 2005. The AR's contention is that the FED
levied on development services is chargeable at the time when the
development is completed and when plots are delivered for
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possession. The Revenue's point of view is that the FED becomes
chargeable at the time of provisional allotment of the plot
irrespective of its stage or percentage of development. We would
like to analyze the issue of chargeability of the FED in this case by
reviewing the relevant provision of the Federal Excise Act, 2005 as
contained in section 2 9 (a), 2 (19a) and 2 (23) (a) which impinge
on the controversy: "2 (9a) ….. "duty due" means duty in respect of supplies made or
services provided or rendered during a month and shall be paid at
the time of filing of return;
"2 (19a)…… "Property developers or promoters" meaning persons
engaged in development of purchased or leased land for conversion
into residential or commercial plots or construction of residential or
commercial units for sale."
"2 (23)….. "Services" means services, facilities and utilities leviable
to excise duty under this Act or as specified in the First Schedule
read with Chapter 98 of the Pakistan Customs Tariff, including the
services, facilities and utilities originating from Pakistan or it tariff
area or terminating in Pakistan or its tariff area;
"(23a)…… "Supply" includes sale, lease or other disposition of goods
and shall include such transaction as the Federal Government may
notify
in
the
official
Gazette
from
time
to
time;
7. The collective reading of the aforementioned provisions of the
Federal Excise Act, 2005 suggests that FED is chargeable on
development of land when two elements exists i.e. a service, facility
or utility is provided or rendered and secondly such service is
provided or rendered during a month. In this particular case no
service of providing developed land in to the form of plots has been
delivered by the developer within the meaning of section 2 (23) and
2 (9a) during a specific month. In such a long term development
contract, it is hard to quantify the development during a month. The
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construction of roads and provision of utilities and other civil works
cannot be implemented in relation to one plot or more within a
month. This view is supported by the interpretation of time of supply
in 80 TAX 41, 1999 PTD 3907 and 2000PTCL195 the interpretation
of the phrase is reproduced as under: "Constitutional petition - Time of supply - Advance payments for
supply of goods - Chargeability of sales tax - Assessee/petitioner, a
manufacturer, received advance payments against supply of goods
-Assessee/petitioner was required to pay on payment received in
advance against supply in the light of interpretation of section 2
(30), Sales Tax Act, 1990, C.B.R. Letter No. 1(59) STP-94, dated
14.11.21994 that sales tax was payable as soon as the money was
received by assessee/petitioner -Validity - Mere deposit of money in
anticipation of future sale could not be made the occasion for
demanding the payment of sales tax - Stockists deposit money with
manufacturer in routine even though at the time of deposit, there
was no contract specifying the price to be paid or the quantity to be
purchased - No concluded sale existed at the time of deposit of
money and the transaction could be nullified by manufacturer or
stockists - No provision Sales Tax Act, 1990 had purported to deem
the receipt of money to be a sale - Department's interpretation had
o basis in the text of the Sales Tax Act, 1990 and that it sought to
change the nature of the tax from a levy on the supply of goods to a
tax on the mere bailment of money - None of the provisions of the
Sales Tax Act, 1990 provided that bailment of money could be
deemed to be a sale or supply of goods- Instructions contained in
the C.B.R. letter, therefore, were declared to be without jurisdiction
and lawful Authority by the High Court and all orders/actions against
the petitioner/assessee based upon said letter and instructions were
of no legal effect-.
Time of supply --- Fiction in respect of time - Interpretation Provision of section 2 (30), Sales Tax Act, 1990 had only employed
legislature device of deeming so as to crystallize the point in time at
which sales tax was payable with respect to a supply that had
already occurred and that could not be employed to the extent of
conceiving, the payment of money so as to change the scope of
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word 'supply' beyond the provisions of section 2 (22) read with
section 3 of the Act which was the charging section-Section 2 (30) of
the Act would not in any way alter the scope and nature of the
charging section - Where Legislature could have expressly specified
as regards the charging of a tax but had chosen not be specify
same, that must not be read into the text of the statute by way of
intendment so as to expand or circumvent the scope of the charging
provisions."
8. Relying on the aforementioned case law, we are of the view that
issuance of provisional allotment letters by the promoter or
developers i.e. Defence Housing Authority does not constitute a
service within the meaning of section 3 of the Federal Excise Act,
2005. The time for chargeability of the FED on plots developed by
the appellant shall come when the possession of the developed plots
is delivered by it to allotees. Until the time the plots are developed
and their physical possession is passed on the allotees, the services
within the meaning of section 3 of the Federal Excise Act, 2005
cannot be considered to be rendered or provided. The essential
elements of sale transaction i.e. confirm price is also missing in this
case. The advance payment deposited by the allotees with the
developer is not chargeable to Federal Excise Duty in terms of
section 3 of the Federal Excise Act, 2005.
9. In light of the forgoing, the appeal is accepted. The demand of
duty in this case is premature. This amount may however, be
recovered as and when possession is delivered by the appellant to
the allottee. This order consists of (6) pages each bears my
signature and seal.
Petition allowed
.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.Disclaimer /Note: We have reproduced the judgment for facilitation of readers, however, the
readers must study the original or certified copy of the above said judgment before referring it in
any Court of Law. The judgment as reproduced above is a reported judgment available in law
magazines and journals namely 2013 PDS 1657.
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.--.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-
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